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SECURITIES ACT OF 1933 
Release No. 5931 /May 15, 1978 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14756 /May 15, 1978 


Instructions for Use of Certain Forms 


AGENCY: Securities and Exchange Commission. 


ACTION: Final rules. 


SUMMARY: This release amends the instructions for 
the use of Forms S-7, S-8, S-14 and S-16 under the 
Securities Act of 1933 and Forms 8-A, 16, 10-K, 11-K 
and 16-K under the Securities Exchange Act of 1934 to 
update and conform the instructions to previous form 
amendments. 


EFFECTIVE DATE: May 15, 1978. 


FOR FURTHER INFORMATION CONTACT: Peter J. 
Romeo, Division of Corporation Finance, Securities 
and Exchange Commission, Washington, D.C. 20549 
(202) 755-1240. 


SUPPLEMENTARY INFORMATION: Since these 
amendments are editorial in nature and do not change 
any instructions to the forms that have not previously 
been announced, notice of proposed rulemaking is 
unnecessary under the Administrative Procedure Act 
[5 U.S.C. 552]. Accordingly, Chapter II of Title 17 of 
the Code of Federal Regulations is amended as 
follows: 


1. Section 239.16B is revised to read as follows: 


§239.16b Form S-8, for registration under the 
Securities Act of 1933 of securities to be offered to 
employees pursuant to certain plans. 


Any issuer which at the time of filing a registration 
Statement on this form has been subject to the 
requirement to file reports pursuant to Section 13 or 
15(d) of the Securities Exchange Act of 1934 for the 
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prior 90 days, and has filed all reports and other 
materials required to be filed by such requirements 
during the preceding 12 months (or for such shorter. 
period that the registrant was required to file suc” 
reports and materials), and in the case of a company* 
subject to Section 15(d), has furnishéd or prior to the 
effective date of the registration statement will furnish 
an annual report to security holders for its last fiscal 
year containing substantially the information required 
by Rule 14a-3 [17 CFR 240.14a-3] under the Securities 
Exchange Act of 1934, may use this form for 
registration under the Securities Act of 1933 (“the 
Act”) of the following securities: 


(a) Securities of such issuer to be offered to its 
employees, or to employees of its subsidiaries or 
parents, pursuant to any employee benefit plan. (See 
General Instruction B defining “plan”). 


(b) Interests in the above plans, if such interests 
constitute securities and are required to be registered 
under the Act. (See Securities Act Release No. 4790 
(July 13, 1965) [30 F.R. 9059] and Section 3(a)(2) of 
the Act.) 


Note: Form S-8 amended at 38 F.R. 2447, January 26, 
1973; 39 F.R. 17935, May 22, 1974; 41 F.R. 52665, 
December 1, 1976; 41 F.R. 56194, December 27, 1976. 


2. Section 239.23 is revised to read as follows: 


§239.23 Form S-14, for simplified registration of 
securities issued in certain transactions under Rules 
133 and 145 [17 CFR 230.133, 230.145]. 


This form and Form S-1 [17 CFR 239.11] may be used 
for registration under the Securities Act of 1933 of 
securities to be issued in a transaction specified in 
paragraph (a) of §230.145: Provided, however, That 
Form S-14 shall not be so used unless the prospectus 
is delivered to security holders whose vote or consent 
is solicited at least 20 days prior to the date on which 
the meeting of such security holders is held or the 
date on which the transaction is effectuated if no such 
meeting is held: Provided further, That if applicable 
law of the jurisdiction permits the furnishing of a 
notice of the meeting or other actions within less than 
the 20-day period specified herein, then compliance 
with such provisions of such law shall be deemed to 
satisfy this requirement. Form S-14 may also be used 
by persons and parties who may be deemed 
underwriters, for the registration of a public reoffering 
of securities issued in a transaction specified in 
paragraph (a) of §230.145 of this chapter or in a 
transaction specified in paragraph (a) of §230.133 of 
this chapter exempted by the latter section prior to its 
rescission effective on and after January 1, 1973. 





Note: Form S-14 amended 37 F.R. 23637, November 7, 
1972. 


Section 239.26 is revised to read as follows: 


§239.26 Form S-7, for registration under the Securities 
Act of 1933 of securities of certain issuers. 


Any registrant which meets the following conditions 
may use this form for registration of securities under 
the Securities Act of 1933: 


(a) The registrant (1) has a class of securities 
registered pursuant to Section 12(b) of the Securities 
Exchange Act of 1934; or (2) is organized under the 
laws of the United States or any State or Territory of 
the District of Columbia, has its principal business 
operations in the United States or its Territories and 
has a class of equity securities registered pursuant to 
Section 12(g) of the above Act or is required to file 
reports pursuant to Section 15(d) of the above Act. A 
foreign issuer comes within the purview of this 
instruction but only if it is required to file the same 
reports with the Commission under Section 13(a) or 
15(d) of the above Act as a domestic issuer. 


(b) The registrant (1) has been subject to the 
requirements of Section 12 or 15(d) of the Securities 
Exchange Act of 1934 and has filed all the material 
required to be filed pursuant to Sections 13, 14 or 
_ 15(d), as applicable, for a period of at least thirty-six 
salendar months immediately preceding the filing of 
che registration statement on this form; (2) has filed in 
a timely manner all reports required to be filed during 
the twelve calendar months preceding the filing of the 
registration statement; and (3) if subject only to the 
requirements of Section 15(d) of the Securities 
Exchange Act of 1934, has sent to all security holders 
of each class of securities to which the registration 
statements declared effective pursuant to the 
Securities Act of 1933 relate a report containing the 
information called for by Rule 14a-3(b) and Part Il of 
Form 10-K under the Securities Exchange Act of 1934 
- within the twelve calendar months preceding the filing 
of the registration statement, except that the 
information required by Part Il of Form 10-K need only 
be provided to common stockholders and holders of 
securities convertible into common stock. 


(c) The registrant and its subsidiaries have not during 
the past thirty-six calendar months defaulted in the 
payment of any dividend or sinking fund installment 
or preferred stock, or instaliment on any indebtedness 
for borrowed money, or in the payment of rentals 
under long term leases. 


(d) The registrant and its consolidated subsidiaries 
had a net income, after taxes but before extraordinary 
items and cumulative effect of a change in accounting 
orinciple net of tax effect, of at least $250,000 for 


three of the last four fiscal years, including the most 
recent fiscal year. 


(e) A registrant shall be deemed to have met 
conditions (b), (c) and (d) above if (1) its predecessor 
and it, taken together, do so, provided that the 
succession was primarily for the purpose of changing 
the State of incorporation of the predecessor or 
forming a holding company and that the assets and 
liabilities of the successor at the time of succession 
were substantially the same as those of the 
predecessor; or (2) if all predecessors meét the 
conditions at the time of succession and the 
registrant has continued to do so since the 
succession. 


(f) This form may be used for the registration of 
securities of a majority-owned subsidiary which are 
fully guaranteed as to principal and interest by its 
parent if the parent meets the above conditions, 
notwithstanding the failure of the subsidiary issuer to 
meet such conditions. 


Note: Form S-7 amended at 39 F.R. 17934, May 22, 
1974; 41 F.R. 21635, May 27, 1976; 41 F.R. 21766, May 
28, 1976; 41 F.R. 53474, December 7, 1976; 41 F.R. 
56301, December 28, 1976; 42 F.R. 22139, May 2, 
1977. 


4. Section 239.27 is revised to read as follows: 


§239.27 Form S-16, for registration under the 
Securities Act of 1933 of securities of certain issuers 
offered pursuant to certain types of transactions. 


Form S-16 may be used for registration under the 
Securities Act of 1933 of securities offered in the 
transactions specified below, if the issuer meets the 
requirements for the use of Form S-7 [17 CFR 236.26] 
at the time of filing the registration statement: 


1. Transactions Involving Certain Primary Offerings. 
Debt or equity securities offered for cash by or on 
behalf of the issuer provided the following conditions 
are met: 


(a) The issuer meets one of the conditions listed in (i) 
or (ii) below relating to the aggregate market value of 
one of more of its or its parent’s classes of 
outstanding voting stock. The aggregate market value 
of the issuer’s outstanding stock shall be computed 
by reference to the prices at which the stock was sold, 
or the average of the bid and asked prices of such 
stock, as of a specified date within 60 days prior to 
the date of filing. (See the definition of affiliate in 
Rule 405.) 
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(i) The aggregate market value of the voting stock held 
by non-affiliates of the issuer is $50 million or more; or 


(ii) The aggregate market value of the voting stock of 
the issuer’s parent held by non-affiliates is $50 million 
or more, the issuer is a majority owned subsidiary and 
its parent has fully guaranteed the securities as to 
principal and interest. 


(b) The offering is or will be pursuant to a firm 
commitment underwriting in which the underwriters 
are committed to take and to pay for all or not less 
than 90% of the securities being offered. 


(c) If debt securities are to be registered, they shall be 
issued pursuant to a trust indenture subject to and 
qualified under the Trust Indenture Act of 1939 [15 
U.S.C. 77aaa et seq.]. 


2. Conversions or Warrants. Securities to be offered 
upon the conversion of outstanding convertible 
securities or upon the exercise of outstanding 
transferable warrants issued by the issuer of the 
securities to be offered, or by an affiliate of such 
issuer, provided: 


(a) No commission or other remuneration is paid for 
soliciting the conversion of the convertible securities 
or the exercise of the warrants; or 


(b) The issuer (or the parent, if the issuer is a majority 
owned subsidiary and the parent fully guarantees the 
securities) has one or more classes of outstanding 
voting stock and the aggregate market value of the 
voting stock held by its non-affiliates is $50 million or 
more determined in accordance with General 
Instruction A(1)(a) above. 


3. Rights Offering. Securities to be offered upon the 
exercise of outstanding rights granted by the issuer of 
the securities to be offered, provided such rights are 
granted on a pro rata basis to all existing security 
holders of the class of securities to which the rights 
attach. 


4. Transactions Involving Dividend or Interest 
Reinvestment Plans. Securities of the issuer offered 
solely to its existing security holders pursuant to a 
plan established to allow such persons to reinvest 
dividends or interest paid them on securities issued 
by the issuer, plus additional cash amounts 
contributed by the participants of the plan, provided 
the securities to be registered are newly issued, or are 
purchased for the account of plan participants, at 
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prices not in excess of current market prices at the 
time of the purchase, or at prices not in excess of an 
amount determined in accordance with a pricings= 
formula specified in the plan and based upon averag¢ 
or current market prices at the time of the purchase. ~ 


5. Transactions Involving Secondary Offerings. 
Outstanding securities to be offered for the account of 
any person other than the issuer, including securities 
acquired by standby underwriters in connection with 
the call or redemption by the issuer of warrants or a 
class of convertible securities, if securities of the 
same class are listed and registered on a national 
securities exchange or are quoted on the automated 
quotation system of a national securities association. 
In addition, Form S-16 may be used by affiliates to 
register securities for resale pursuant to the 
conditions specified in General Instruction E to Form 
S-8 [17 CFR 239.16b]. 


6. Secondary Offerings by Certain Closed End 
Management Investment Companies. Form S-16 may 
be used by closed end management investment 
companies for the registration of securities under the 
Securities Act of 1933 only for the purpose specified 
in paragraphs (4) and (5) above and subject to the 
applicable requirements of Section 18(d) of the 
Investment Company Act of 1940 provided that such 
company: (1) is registered as a closed end 
management investment company under the Invest+ 
ment Company Act of 1940; (2) has been subject tc... 
and has filed all material required to be filed pursuant 
to Sections 20(a) and 30(a) and (b) of such act for a 
period of at least thirty-six calendar months 
immediately preceding the filing of the registration 
statement on this form; (3) has filed in a timely 
manner all reports required to be filed during the 
twelve calendar months preceding the filing of the 
registration statement; and (4) meets the require- 
ments of paragraphs (c) through (f) of the rule as to 
the Use of Form S-7. 


Note: Form S-16 amended at 41 F.R. 53474, December 
7, 1976; 41 F.R. 56306, December 28, 1976; 43 F.R. 
16672, April 19, 1978. 


5. Section 249.208a is revised to read as follows: 


§249.208a Form 8-A, for registration of certain classes 
of securities pursuant to section 12(b) or (g) of the 
Securities Exchange Act of 1934. 


(a) Subject to paragraph (b) below, this form may be 
used for registration pursuant to Section 12(b) or (g) 
of the Securities Exchange Act of 1934 of any class of 
securities of any issuer which is required to file 
reports pursuant to Section 13 or 15(d) of that Act or 
pursuant to an order exempting the exchange on 





which the issuer has securities listed from registration 
as a national securities exchange. 


2 If. the registrant would be required to file an annual 


| 


report pursuant to Section 15(d) of the Act for its last 
fiscal year, except for the fact that the registration 
statement on this form will become effective before 
such report is required to be filed, an annual report for 
such fiscal year shall nevertheless be filed within the 
period specified in the appropriate annual report form. 


Note: Form 8-A was amended incorporating former 
Form 8-C and Rule 12b-35, 34 F.R. 14209, September 
10, 1969. 


6. Section 249.216 is conformed to read as follows: 


§249.216 Form 16, registration of voting trust 
certificates. 


This form shall be used for registration of voting trust 
certificates pursuant to Section 12(b) or (g) of the 
Securities Exchange Act of 1934. Whenever this form 
is used for the registration of voting trust certificates, 
the securities deposited or to be deposited under the 
voting trust agreement are also required to be 
registered unless they are already registered or are 
exempt from registration. [30 F.R. 12772, 12773, 
October 7, 1965.] 


, %. Section 249.310 is conformed to read as follows: 


§249.310 Form 10-K, annual report pursuant to section 
13 or 15(d) of the Securities Exchange Act of 1934. 


This form shall be used for annual reports pursuant to 
section 13 or 15(d) of the Securities Exchange Act of 
1934 for which no other form is prescribed. Reports 
on this form shall be filed within 90 days after the end 
of the fiscal year covered by the report. However, all 
schedules required by Regulation S-X may, at the 
option of the registrant, be filed as an amendment to 
the report not later than 120 days after the end of the 
fiscal year covered by the report. Such amendment 
shall be filed under cover of Form 8. 


Note: Form 10-K revised at 35 F.R. 16919, November 
3, 1970, and amended at 36 F.R. 19363, October 5, 
1971; 37 F.R. 600, 601 January 14, 1972; 37 F.R. 4331, 
March 2, 1972; 37 F.R. 20559, September 30, 1972; 37 
F.R. 22979, October 27,:1972; 38 F.R. 2447, January 
26, 1973; 38 F.R. 12102, May 9, 1973; 38 F.R. 17208, 
June 29, 1973; 39 F.R. 6070, February 19, 1974; 39 
F.R. 10123, March 18, 1974; 39 F.R. 17941, May 22, 
1974; 39 F.R. 23257, June 27, 1974; 39 F.R. 43711, 
December 18, 1974; 40 F.R. 55837, December 2, 1975; 
41 F.R. 21636, May 27, 1976; 41 F.R. 21766, May 28, 
1976; 41 F.R. 24702, June 18, 1976; 41 F.R. 53474, 
December 7, 1976; 42 F.R. 4433, January 25, 1977; 42 


F.R. 12353, March 3, 1977; 42 F.R. 12422, March 4, 
1977. 


8. Section 249.311 is conformed to read as follows: 


§ 249.311 Form 11-K, for annual reports of employee 
stock purchase, savings and similar plans pursuant to 
section 15(d) of the Securities Exchange Act of 1934. 


This form shall be used for annual reports pursuant to 
section 15(d) of the Securities Exchange Act of 1934 
with respect to employee stock purchase, savings and 
similar plans, interests in which constitute securities 
which have been registered under the Securities Act of 
1933. Such a report is required to be filed even though 
the issuer of the securities offered to employees 
pursuant to the plan also files annual reports pursuant 
to section 13 or 15(d) of the Securities Exchange Act 
of 1934. However, attention is directed to Rule 15d-21 
(§240.15d-21 of this chapter) which provides that in 
certain cases the information required by this form 
may be furnished with respect to the plan as a part of 
the annual report of such issuer. Reports on this form 
shall be filed within 90 days after the end of the fiscal 
year of the plan. 


Note: Instructions to Form 11-K amended at 36 F.R. 
1891, February 3, 1971; 39 F.R. 17943, May 22, 1974. 


9. Section 249.316 is conformed to read as follows: 


§249.316 Form 16-K, annual report relating to voting 
trust certificates. 


This form shall be used for annual reports pursuant to 
section 13 or 15(d) of the Securities Exchange Act of 
1934 relating to voting trust certificates. Reports on 
this form shall be filed within 120 days after the close 
of the fiscal year of the issuer of the securities 
deposited under the voting trust agreement. 


Note: Form 16-K, amended at 30 F.R. 12775, October 
7, 1965. 


George A Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5932 /May 15, 1978 


Status of Underwriters 
Transactions 


in Business Combination 
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AGENCY: Securities and Exchange Commission. 
ACTION: Final rule amendment. 


SUMMARY: The Commission has adopted a rule 
amendment which eliminates the indefinite under- 
writer status attached to certain persons who receive 
securities in registered business combination 
transactions. The amendment provides that if certain 
conditions are met such persons shail not be deemed 
underwriters after they have held the securities for a 
period of two years. The purpose of the amendment is 
to relieve such persons of the necessity for complying 
with the restrictions on reselling securities applicable 
to underwriters where it appears such restrictions 
would be unduly burdensome and unnecessary for the 
protection of investors. 


EFFECTIVE DATE: (upon publication in the Federal 
Register) 


FOR FURTHER INFORMATION CONTACT: Peter J. 
Romeo, Division of Corporation Finance, Securities 
and Exchange Commission, Washington, D.C. 20549, 
(202) 755-1240. 


SUPPLEMENTARY INFORMATIONS: The Commis- 
sion today announced the adoption of an.amendment 
to Rule 145 [17 CFR 230.145] under the Securities Act 
of 1933 (“1933 Act”) [15 U.S.C. 77a et seq.]. Rule 145 
provides that certain transactions involving business 
combinations, such as mergers, consolidations and 
acquisitions of assets, are subject to the registration 
requirements of the Act. In addition, it states in 
paragraph (c) thereof that persons who are affiliates? 
of entities which are acquired in Rule 145 transactions 
shall be deemed to be underwriters* of the securities 
received by them in such transactions. Until now, the 
underwriter status attached to such persons has been 
indefinite. The result has been that whenever such 
persons sought to resell their Rule 145 securities 
publicly they were required either to register them or 
to comply with certain requirements of Rule 144 [17 
CFR 230.144] under the Act.3 





1 An “affiliate” of an entity is defined in Rule 405 [17 
CFR 230.405] under the 1933 Act as “a person that 
directly, or indirectly through one or more inter- 
mediaries, controls, or is controlled by, or is under 
common control with, the [entity].” 


2 The term “underwriter” is broadly defined in Section 
2(11) of the 1933 Act and includes persons who acquire 
securities “with a view to . . . distribution.” 


3 Paragraph (d) of Rule 145 permits underwriters of 
Rule 145 securities to resell them in accordance with 
paragraphs (c), (e), (f) and (g) of Rule 144. Those 
paragraphs require that there be current public 
information available about the issuer of the securities, 
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The Commission has received various requests in the 
past several years that it review the indefinite under- 
writer status imposed by Rule 145 on persons who agi ~ 
affiliates of entities acquired in Rule 145 rensactiel 
These requests have focused on the fact that in many 
instances the persons who are deemed underwriters by 
the rule do not become affiliated with the acquiring 
entity and have no relationship to that entity other 
than that of a security holder. In such circumstances, 
particularly where these persons hold an amount of 
securities which is not large in relation to the total 
number of outstanding securities of the class, it has 
been urged that they are unlikely to engage in trans- 
actions that are tantamount to public distributions. 
Moreover, it has been asserted that Rule 145 is unduly 
harsh in its treatment of former affiliates of acquired 
entities, since it forever deems such person to have 
acquired their Rule 145 securities with a view to 
distribution, when in fact they: may clearly have 
demonstrated by having held their securities for several 
years that such securities were acquired for investment 
reasons and not for distribution purposes. Accord- 
ingly, the requestors have urged that the indefinite 
underwriter status of former affiliates be discontinued 
under the rule. 


The Commission has given consideration to the views 

outlined above and determined that they have merit. 

While it continues to believe that persons who were 

affiliates of entities acquired in Rule 145 transactions 

should be deemed underwriters because they usuall? 

are in a position to influence such transactions, i\< 
recognizes that designating such persons as under- 

writers for an indefinite period may be unduly 

burdensome and unnecessary for the protection of 

investors. 


In arriving at the above view, the Commission has 
taken note of the fact that Rule 145 is somewhat more 
restrictive than the other rules in the “140 series’”4 
insofar as the resale of securities acquired under it is 
concerned. Because it is an exclusive rule (unlike, for 
example, Rules 144 and 148), it does not permit 
reliance on an exemption, such as that provided by 
Section 4(1) of the Act, for the resale of securities. 
Thus, it places a greater burden on persons deemed 
underwriters than do the other rules in the “140 series” 
in the sense that it provides no alternative to its resale 
provisions other than registration. 


The Commission further has noted that the prior 
experiences of its staff in administering former Rule 





that the amount of securities sold during any 
six-month period not exceed one percent of the total 
number of outstanding securities of the class, and that 
the securities be sold in brokers’ transactions. 


4 See Rules 144-148 under the 1933 Act [17 CFE 
230.144-148}. 





<= 


133 under the Act® provide support for the view that 


_ the indefinite underwriter provision in Rule 145 may be 


ynnecessary for the protection of investors. Rule 133 
was the immediate predecessor of Rule 145 and 
contained a provision concerning resales that was 
similar in many respects to paragraph (d) of Rule 145. 
As does Rule 145, it limited the amount of securities 
that could be sold during specified periods by former 
affiliates. However, the staff construed that provision 
not to be applicable after the securities acquired in the 
133 transaction had been held for two years on the 
ground that a person had adequately demonstrated at 
that point an investment intent that belied the notion 
that he was an underwriter. Because it does not appear 
that the staff’s position under Rule 133 created any 
significant problems for the investing public, it would 
seem that a somewhat similar position under Rule 145 
would not be harmful to the interests of investors. 


In light of all of the foregoing, the Commission is 
amending paragraph (d) of the Rule 145 to provide that 
an underwriter of Rule 145 securities may resell such 
securities without any limitations after that person has 
held them for two years, provided that the person is not 
affiliated with the issuer of the securities and provided 
that certain other conditions relating to the issuer are 
met. No change, however, has been made to that 
portion of paragraph (d) which permits underwriters to 
resell their Rule 145 securities at any time in 
accordance with certain provisions of Rule 144 under 
the 1933 Act.§ 


The conditions referred to above relating to the issuer 
of the Rule 145 securities are: (1) the issuer must at 
the time of the sale under Rule 145(d) be subject to the 
periodic reporting requirements of Sections 13 or 15(d) 
of the Securities Exchange Act of 1934 (“1934 Act”) [15 
U.S.C. 78a et seq., as amended by Pub. L. No. 94-29 
(June 4, 1975)]; (2) the issuer must have been subject 
to those requirements for at least the preceding 12 
months; and (3) the issuer must have filed all of the 
reports required to have been filed under Sections 13 or 
15(d) during the preceding 12 months. With respect to 
the latter condition, it will not be necessary for the 
issuer to have timely filed all of the reports mentioned 
therein. Instead, it will be sufficient for the issuer 
simply to have filed all such reports at the time a sale is 
made under the rule. In this connection, the rule further 
states that a person seeking to sell securities under the 





5 Rule 133 was rescinded at the time Rule 145 was 
adopted. See Release No. 33-5316 (October 6, 1972) [37 
FR 23631]. 


+ 3 See footnote 3, infra. 


newly adopted provision of Rule 145(d) may rely upon a 
statement in the most recent periodic report filed by 
the issuer that such issuer has filed all of its required 
periodic reports during the preceding 12 months, 
unless such person has reason to believe that the 
issuer has not complied with such requirements. 


The Commission believes the amendment to Rule 145 
announced today is consistent with the underlying 
policy of the 1933 Act to protect investors because of 
the various safeguards inherent in it. For instance, the 
provision that there must be a waiting period of two 
years before unlimited resales may be effected will 
provide a substantial indication that a person who 
acquired securities under Rule 145 did so for invest- 
ment purposes rather than with a view to distribution. 
In addition, by restricting the availability of the pro- 
vision to the securities of issuers which satisfy the 
conditions concerning periodic reports outlined above, 
there will be some assurance that the investing public 
will have adequate information upon which to base a 
decision to purchase securities offered pursuant to the 
amended paragraph. Finally, the requirement that 
sellers under the paragraph must not be affiliated with 
the issuer at the time of the sale will prevent misuse of 
the provision by persons who are in a control position 
insofar as the issuer is concerned. 


TEXT OF THE AMENDMENT 


Part 230 of Chapter II of Title 17 of the Code of Federal 
Regulations is amended by revising paragraph (d) of 
§230.145 to read as follows: 


§230.145 Reclassification of securities, 


mergers, 
consolidations and acquisitions of assets. 


a . * * 


(d) Resale provisions for persons and parties deemed 
underwriters. Notwithstanding the provisions of 
paragraph (c), a person or party specified therein shall 
not be deemed to be engaged in a distribution and 
therefore not to be an underwriter of registered 
securities acquired in a transaction specified in 
paragraph (a) of this section if: (1) such securities are 
sold by such person or party in accordance with the 
provisions of paragraphs (c), (e), (f) and (g) of 
§230.144; or (2) such person or party is not affiliated 
with the issuer and has held the securities for at least 
two years, and the issuer is subject to the periodic 
reporting requirements of sections 13 or 15(d) of the 
Securities Exchange Act of 1934, has been so subject 
for at least the preceding 12 months, and has filed all 
of the reports required to be filed under those sections 
during the preceding 12 months. The person or party 
selling securities under this paragraph (d)(2) shall be 
entitled to rely upon a statement in whichever is the 
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most recent report filed by the issuer that such issuer 
has filed all of the reports required to be filed under 
sections 13 or 15(d) of the Exchange Act during the 
preceding 12 months, unless such person or party has 
reason to believe that the issuer has not complied with 
such requirements. 


* * 


[Secs. 2(11), 4(1), 19(a), 48 Stat. 74, 77, 85; sec. 209, 48 
Stat. 908; secs. 1-4, 68 Stat. 683; sec. 12, 78 Stat. 580; 
sec. 308(a)(2), 90 Stat. 57; 15 U.S.C. 77b(11), 77d(1), 
77s(a).] 


STATUTORY BASIS AND EFFECTIVE DATE 


The amendment to Rule 145 has been adopted by the 
Commission pursuant to the Securities Act of 1933, 
particularly sections 2(11), 4(1) and 19(a) thereof. The 
amendment will become effective immediately upon 
publication in the Federal Register. 


Because the amendment to Rule 145 announced herein 
represents a relaxation of an existing requirement, the 
Commission finds that prior notice and public 
comment under the Administrative Procedure Act [5 
U.S.C. 552] are unnecessary. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5933 /May 17, 1978 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10242 /May 17, 1978 


PROPOSED RULE INTERPRETING EXEMPTIVE 
PROVISIONS 


AGENCY: Securities and Exchange Commission. 


ACTION: Proposed Rule. 


SUMMARY: The Commission, as a result of the study 
by its Division of Investment Management of certain 
contractual arrangements issued by insurance 
companies, proposes a rule interpreting Section 3(a)(8) 
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of the Securities Act of 1933 (“Act”). The purpose of 
the proposed rule is to provide guidance in determining _ 
when a contract, though issued by an insurance ; 
company and styled an “annuity,” is ineligible for thé, 
Section 3(a)(8) exemption and required, unless another 
exemption is available, to be registered pursuant to 
Section 5 of the Act. The proposed rule sets forth a 
number of factors which are to be considered in 
determining the status under the federal securities 
laws of a contract issued by an insurance company. 


DATE: Comments must be received on or before July 
17, 1978. 


ADDRESSES: Comments should be sent in triplicate 
to George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. All submissions will be made 
available for public inspection at the Commission’s 
Public Reference Section, Room 6101, 1100 L Street, 
N.W., Washington, D.C. 20005 ‘and should refer to File 
No. S7-742. 


FOR FURTHER INFORMATION CONTACT: Peter 
Ambrosini (202) 755-0230 or Laura Boughan (202) 
755-0233, Division of Investment Management, 
Securities and Exchange Commission, Washington, 
D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today announced that ity 
Divsion of Investment Management (“Division”) has~ 
completed its inquiry into the status under the federal 
securities laws of certain contracts issued by 
insurance companies, including what are generally 
known as guaranteed investment contracts, tax- 
deferred annuity contracts and similar products. The 
staff's inquiry was announced in Securities Act 
Release No. 5838 [42 FR 32861, June 28, 1977], which 
solicited public comments on the ways in which 
guaranteed investment contracts are similar to and 
different from traditional deferred annuities. 


Scope of Study 


The staff’s study related to certain contracts issued 
and funded by the general account of an insurance 
company, which have not been registered under the 
Act [15 U.S.C. 77a et seq.] in reliance upon Section 
3(a)(8) thereof [15 U.S.C. 77c(a)(8)]. Section 3(a)(8) 
exempts from the registration requirements of the Act 
“(a)ny insurance or endowment policy or annuity 
contract or optional annuity contract, issued by a 
corporation subject to the supervision of the insurance 
commissioner, bank commissioner or any agency or 
officer performing like functions, of any State...” 
However, the exemption is not necessarily available to 
all products labelled insurance policies or annuity 
contracts. As the Supreme Court held in “Securitie? 





and Exchange Commission v. Variable Annuity Life 
Insurance Company of America,” 359 U.S. 65 (1959), 
; meaning of “insurance” or “annuity” under the 
Meral securities laws is a federal question. 


Because new types of contracts which were often 
promoted as investments were being issued by 
insurance companies, the Division instituted a study of 
these new contracts with a view to determining their 
status under the federal securities laws. 


The study was announced by the Commission in 
Securities Act Release No. 5838, which requested 
public comment on the ways in which the new 
contracts, commonly called guaranteed investment 
contracts, are different from and similar to traditional 
deferred fixed annuities. The release stated that the 
following factors were of concern to the staff: 


Advertising emphasizing investment; 


Provision for payment of interest in 
excess of a guaranteed rate; 


Short term contracts; 


Annuity purchase rates subject to 
change; 


State insurance jaw. 


ae Commission received numerous comments in 
response to the release, expressing various points of 
view. Contracts and sales literature were also 
submitted and reviewed by the Division. 


After analysis of the comments, contracts and sales 
literature, it is the position of the Commission that 
many contracts, developed within the past several 
years and now being sold, are sufficiently different in 
their terms and in the manner in which they are sold 
from annuity contracts offered prior to that time so as 
to raise serious questions as to the availability of the 
Section 3(a)(8) exemption. Many such contracts appear 
to be treated in the commercial world as investments. 


The proposed rule sets forth conditions under which 
contracts, though styled “annuities,” will not be 
deemed to be annuities exempt from the registration 
provisions of the Act pursuant to Section 3(a)(8). 


“No-action” Positions 


On March 18, 1977, the Division stated, in response to 
a request based upon Section 3(a)(2) of the Act [15 
U.S.C. 77c (a)(2)], that it would not recommend 
enforcement action under the Act if guaranteed invest- 

2nt contracts were sold to corporate pension or 


<< 


profit-sharing plans qualified under Section 401 of the 
Internal Revenue Code of 1954, as amended, without 
registration under the Act, provided that such plans 
meet certain conditions. 1 


The Division also has taken a “no-action position” with 
respect to the offer and sale of guaranteed investment 
contracts to certain H.R. 10 plans which have received 
Commission orders of exemption under Section 3(a)(2) 
of the Act.2 


These “no-action” assurances remain in effect and 
would not be modified by enactment of the proposed 
rule. Thus, if the rule is adopted as proposed, 
guaranteed investment contracts may continue to be 
sold without registration under the Act to tax-qualified 
pension and profit-sharing plans which meet the 
conditions set forth in the Division’s letters. 


Other Regulatory Considerations 


While the Commission is requesting comments only 
with respect to the proposed rule, it is appropriate to 
bring to the attention of those concerned that where a 
significant portion of a company’s business is the 
issuing of contracts which must be registered under 
the Act that company may be subject to the provisions 
of the Investment Company Act of 1940 (“1940 Act”). 
Such a company may not meet the definition of 
“insurance Company” set forth in Section 2(a)(17) of 
the 1940 Act [15 U.S.C. 80a-2(a)(17)] and, in that event, 
would not be exempt from the provisions of the 1940 
Act pursuant to Section 3(c)(3) thereof [15 U.S.C. 
80a-3(c)(3)]. 


SYNOPSIS OF PROPOSED RULE 


Preliminary Note 


The operative provisions of the proposed rule are 
preceded by a preliminary note, which provides a brief 
summary of the purpose of the proposed rule and the 
manner in which it will operate. 


The purpose of the proposed rule is to set forth criteria 
which will make the Section 3(a)(8) exemption 
unavailable to a contract or contractual arrangement 
issued by an insurance company. In some cases the 
terms of the contract alone will determine that it will 





1 Letter dated March 18, 1977, to the American Council 
of Life Insurance. 


2 See letters dated December 14, 1977, to Covington & 


Burling, and March 7, 1978, to the AEtna Life & 
Casualty Company. 
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not be regarded as an annuity exempt from 
registration. In other cases, the interaction between 
the contract’s terms and the manner in which it is sold 
will lead to the same conclusion. 


Definitions 


Paragraph (a) of the proposed rule contains definitions 
of three terms: “deposit fund rider”; “permanent 
annuity purchase rate guarantee”; and “participating 
contract.” 


A “deposit fund rider” is a provision of, or associated 
with, a life insurance or annuity contract. Under such a 
provision, funds may be deposited with the insurance 
company to accumulate with interest and may be with- 
drawn by the depositor without significant penalty. The 
purchaser usually has the option to use accumulated 
funds to purchase an annuity. However, the 
contractual arrangement is designed and marketed as a 
savings vehicle which may be used to accumulate 
capital on a tax deferred basis. 


The term “permanent annuity purchase rate guarantee” 
is defined as a guarantee, which the issuer cannot 
unilaterally modify, of a level of annuity benefits to be 
provided by the insurance company at a future certain 
date in return for funds accumulated under the 
contract. 


The term “participating contract” is defined as a 
contract pursuant to which the issuer may declare 
interest in excess of the guaranteed rate in accordance 
with provisions of its charter or by-laws which require 
the allocation of the insurance company’s divisible 
surplus and/or provisions of state insurance laws or 
regulations. Participating contracts have traditionally 
been issued primarily by mutual life insurance 
companies and generally are not regarded in the 
commercial world as investments. 


Contracts not annuities 


Paragraph (b) of the proposed rule describes certain 
classes of contracts which will not be regarded as 
eligible for the exemption from registration provided in 
Section 3(a)(8) of the Act. In two cases, the provisions 
of the contracts cause the exemption to be unavailable, 
while in the third case consideration is giyen to 
circumstances surrounding the sale. 


1. Contracts without permanent annuity purchase 
rate guarantees. 


The guarantee of a fixed level of income, continuing for 
a lifetime, which cannot be changed or revoked, is 
perhaps the most important feature of annuities as 
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they were known at the time the Act was passed. 
Without such a guarantee, the only reason for 
purchasing an annuity would be to obtain interest on... 
which federal income taxes are deferred. Therefore, 
contract which does not contain permanent guaranteed’ © 
annuity purchase rates will not be deemed an exempt 
annuity. 


2. Contracts which contain deposit: fund riders. 


A deposit fund rider is an alternative to a savings 
account. The Division of Corporation Finance, in 
declining to take a no-action position, has expressed 
the view that such arrangements are securities for 
which no exemption from registration is available. 
The proposed rule reaffirms that position. 


3. Contracts which are primarily investments. 


The determination whether a contract is primarily 
insurance or primarily an investment involves, under 
this section, consideration of both the contractual 
terms and the manner of sale. The status of a contract 
under the federal securities laws depends upon the 
totality of the circumstances surrounding the sale of 
that contract. Thus, it is necessary to consider more 
than the terms of the contract in many cases. 


Factors to be Considered 


‘ 


Paragraph (c) of the proposed rule sets forth specific” 


factors which are to be considered in making the deter- 


mination called for by paragraph (b)(3). 
(1) Short-term Contracts 


Some contracts styled as annuities are written for a 
relatively short term, perhaps five to twelve years, and 
guarantee, for the entire term, a relatively high rate of 
interest. At the end of the contract term, the participant 
may have certain rights, including the right to leave his 
accumulated funds with the company, where interest 
will be credited at a minimal rate, or to “roll over” his 
accumulation into a new contract with new interest rate 
and annuity purchase rate guarantees. 


When a short-term contract is sold to an individual 
who, because of his or her age, cannot reasonably be 
expected to annuitize by the time the initial term of the 
contract ends the contract cannot be regarded as an 





3 See letters of May 7, 1973, June 25, 1973, December 
16, 1974, and April 21, 1975, to Ideal National 
Insurance Company. F 





exempt annuity. The purpose of the contract, in this 
situation, is to provide a means for tax-deferred capital 
cumulation. 


5) Permanent annuity purchase rate guarantees 


= 


which are not meaningful. 


When guaranteed annuity purchase rates provide 
significantly lower benefits than are otherwise 
commercially available, the contract may be regarded 
as an investment rather than an annuity, particularly 
where its investment aspects are emphasized in 
marketing, or where the contract also contains 
provisions for the discretionary payment of excess 
interest. 


(3) Discretionary determination of excess interest. 


Many contracts issued by insurance companies 
provide that the company may, in its sole discretion, 
declare interest in excess of the guaranteed rate. As 
the note to this section explains, provision for discre- 
tionary excess interest does not, in itself, mean a 
contract is not an exempt annuity. Rather, it is an 
indication that the contract may be an investment. If 
other factors contained in paragraph (c) are present, 
especially a marketing program emphasizing invest- 
ment potential, registration of the contract may be 
required. 


‘aditional participating contracts are excluded from 

iis section. They are not affected by the proposed 
rule. 
(4) Marketing as an investment. 
This section involves consideration of circumstances 
in addition to the terms of the contract. Sales 
literature, advertising in print and electronic media, 
and representations by salespersons may all affect the 


determination as to whether a contract is primarily an 
investment. 


AUTHORITY 


Rule 154 would be adopted pursuant to the authority 
contained in Section 19(a) of the Act [15 U.S.C. 
77s(a)]. 


It is proposed to amend part 230 of Chapter II of Title 17 
of the Code of Federal Regulations by adding new 
§230.154 as follows: §230.154 “Annuity contract” or 
“optional annuity contract” for purposes of section 
3(a)(8). 


PRELIMINARY NOTE 


“Annuity contracts” and “optional annuity contracts” 
e exempt from the registration provisions of the Act 


pursuant to section 3(a)(8). However, a variety of 
contracts and contractual arrangements, including 
some which are very different from contracts 
commonly in use at the time the Act was passed, have 
been labelled “annuities.” Some of these are securities 
within the meaning of section 2(1) of the Act [15 U.S.C. 
77b(1)], are regarded in the commercial worid as 
investments, and are not contracts intended to be 
covered by section 3(a)(8). The purpose of Rule 154 is 
to provide criteria which will aid issuers and others in 
determining whether a contract, though issued by an 
insurance company and styled an “annuity,” is outside 
the exemption from registration provided by section 
3(a)(8) of the Act, and is required to be registered 
pursuant to section 5 of the Act. 


In some instances, the provisions of a contract may, by 
themselves, cause the section 3(a)(8) exemption to be 
unavailable to that contract. A contract which does not 
provide, at is inception, a guaranteed, fixed annuity 
benefit cannot be regarded as an annuity exempt from 
registration. Similarly, the exemption is not available 
to a “deposit fund rider,” the functional equivalent of 
an account maintained by a bank or savings and loan 
institution but not subject to any banking authority. 


However, in determining the status of a contract under 
the federal securities laws, it will often be necessary to 
consider the totality of the circumstances surrounding 


the sale of that contract, including both the terms of 
the contract and the manner in which it is sold. 
Considered together, a contract’s terms and the 
manner in which it is sold may cause such contract to 
be primarily an investment rather than an exempt 
annuity. The factors to be considered in making such a 
determination are set forth in paragraph (c) of the rule. 


(a) Definitions. The following definitions shall apply 
for purposes of this rule. 


(1) The term “deposit fund rider” shall mean a 
provision of, or associated with, a life insurance or 
annuity contract which permits the accumulation of 


‘funds with interest which may be applied to the 


purchase of an annuity and which permits withdrawal 
without significant penalty. 


(2) The term “permanent annuity purchase rate 
guarantee” shall mean a guarantee provided in a 
contract at the date of issue which (1) specifies the 
level of annuity benefits to be provided by the issuer at 
a future certain date in return for the funds to be 
accumulated by the purchaser pursuant to the 
contract, and (ii) cannot be modified unilaterally by the 
issuer. 


(3) The term “participating contract” shall mean a 
contract pursuant to which purchasers may receive 
additional interest or dividends to be declared by the 
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issuer in accordance with its charter or by-laws 
requiring the allocation of its divisible surplus and/or 
in accordance with any applicable state laws or regula- 
tions which govern “participating contracts” or which 
prohibit discrimination in the allocation of divisible 
surplus among various classes or groups of contract- 
holders. 


(b) Contracts not annuities. The terms “annuity 
contract” and “optional annuity contract” as used in 
section 3(a)(8) of the Act shall not include contracts 
where: 


(1) the contract contains no permanent annuity 
purchase rate guarantee; 


(2) the contract is a deposit fund rider; or 


(3) considering the terms of the contract and the 
manner in which it is sold, the contract is primarily an 
investment. 


{c) In determining whether a contract is primarily an 
investment, the following factors will be considered: 


(1) whether the initial term of the contract ends prior to 
a date on which the purchaser may reasonably expect 
to elect to begin receiving annuity payments; 


(2) whether the permanent annuity purchase rate 
guarantee provides for a level of benefits which is 
substantially less than otherwise commercially 
available; 


(3) whether the contract provides for determination of 
interest in excess of the guaranteed rate at the 
discretion of the issuer, except for participating 
contracts; and 


(4) whether the contract is marketed as an investment. 
In determining how a contract is marketed, 
consideration will be given to the contents of 
advertisements and sales literature, as well as to repre- 
sentations made or authorized to be made by persons 
engaged in sale and distribution activities. 


(d) Under paragraph (c), provision for discretionary 
determination of excess interest by the issuer in a 
contract does not, in itself, mean that such contract is 
not an annuity exempt from registration. Similarly, the 
presence of guarantees of benefits substantially less 
than otherwise available by itself will not cause an 
otherwise exempt contract to be non-exempt. 
However, either of these factors in conjunction with 
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how the contract is marketed may cause the section 


€ / 
— 


3(a)(8) exemption to be unavailable. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14747 /May 12, 1978 


An order has been issued granting the application 
submitted by Dynamics Corporation of America to 
withdraw its common stock (par value $.10) from 
listing and registration on the American Stock 
Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14748/May 12, 1978 


Notices have been issued giving interested persons 
until May 31 to request a hearing on applications of the 
following exchanges for unlisted trading privileges in 
the specified securities of the following companies: 
Boston Stock Exchange Fleetwood Enterprises, Inc. 
(Del)—Capital Stock—$1 par value. Midwest Stock 
Exchange, Inc.—Levitz Furniture Corporation— 
Common Stock—$.40 par value. Philadelphia Stock 
Exchange, Inc. Marshall Field & Company—Common 
Stock—$1 par value; Clarkson Industries, Inc.— 
Common Stock—$1 par value; National Starch & 
Chemical Corporation—Common Stock—$.50 par 
value; Sycor Inc.—Common Stock—$.50 par value; 
Fleetwood Enterprises, Inc. (Del)—Common Stock— 
$1 par value; Flying Diamond Oil Corporation— 
Common Stock—$1 par value. 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 14749/May 12, 1978 


OR csi Proceeding File No. 3-5434 


In the Matter of 
OIL, INC. 
OLSON LABORATORIES, INC. 


NOTICE OF APPLICATION PURSUANT TO SECTION 
12 (h) OF THE SECURITIES EXCHANGE ACT OF 1934 
AND OPPORTUNITY FOR HEARING 


The Securities and Exchange Commission has issued a 
notice giving interested persons until May 30, 1978, to 
request a hearing on an application by OLI, Inc. on 
behalf of Olson Laboratories, Inc. (“Olson”), for an 
order exempting Olson from filing the Forms 10-K for 
the fiscal years ended December 31, 1977 and 1978, the 
interim Forms 10-Q, and all other reports as otherwise 
required by Section 15(d) of the Securities Exchange 
Act of 1934 and Rules 15d-1 and 15d-13 thereunder. 


Pursuant to a Plan of Merger approved by the stock- 

holders of Olson on March 2, 1978, Olson was merged 

into a wholly-owned subsidiary, OLI, Inc. Approxi- 

mately 84% of the outstanding common stock of Olson 
‘yyas owned by Envirodyne Products Corporation 

Products”) which in turn is wholly-owned by 
~“ Envirodyne Industries, Inc. As a result of this merger, 
Olson is now wholly-owned by Products and no longer 
has any public stockholders. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14750/May 12, 1978 


Administrative Proceeding File No. 3-5410 
In the Matter of 
WISCONSIN MICHIGAN POWER COMPANY 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Wisconsin 
Michigan Power Company (the “Applicant”) pursuant 
to Section 12(h) of the Securities Exchange Act of 1934 

r an exemption from the reporting requirements of 
. ae 13 and 15(d) of the Act. 


On , @ notice was issued on the filing of 
said application giving interested persons an oppor- 
tunity to request a hearing and stating that an order 
disposing of the application might be issued upon the 
basis of the information stated therein unless a hearing 
Should be ordered. No request for a hearing has been 
filed and the Commission has not ordered a hearing. 


The matter having been considered, it is found that the 
requested exemption is appropriate, in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14751/May 12, 1978 


Administrative Proceeding File No. 3-5406 
In the Matter of 

MIDWEST CORPORATION 

File No. 81-323 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Midwest Corpora- 
tion (“Applicant”), a wholly owned subsidiary of 
Unarco Industries, Inc., pursuant to Section 12(h) of 
the Securities Exchange Act of 1934 (the “1934 Act”) 
for an exemption from the reporting requirements of 
Sections 13 and 15(d) of the 1934 Act. 


It appeared to the Commission that the granting of the 
requested exemption would not be inconsistent with 
the public interest or the protection of investors in view 
of the fact that none of the securities of the Applicant 
reporting requirements are held by any person other 
than Unarco. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14752/May 12, 1978 


Administrative Proceeding File No. 3-5430 
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In the Matter of 

FARRELL LINES, INC. 

successor by merger to 

AMERICAN EXPORT LINES, INC. 
Application Pursuant to Section 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until May 30, 1978, 
to request a hearing on an application by Farrell Lines, 
Inc., successor by merger to American Export Lines, 
Inc. (“Applicant”), pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended (the 
“1934 Act”), for an order exempting the Applicant from 
the provisions of Sections 13 and 15(d) of the 1934 Act. 


On March 28, 1978, the Applicant was merged into 
Farrell Lines, Inc. As a result of the merger, there is no 
longer any market for Applicant’s securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14753/May 12, 1978 


Administrative Proceeding File No. 3-5423 
In the Matter of- 


BEM HOLDING CORPORATION 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until May 30, 1978, to 
request a hearing on an application by BEM Holding 
Corporation (the “Applicant”) pursuant to Section 
12(h) of the Securities Exchange Act of 1934, as 
amended (the “1934 Act”), for an order exempting the 
Applicant from the provisions of Section 15(d) of the 
1934 Act for the Applicant’s fiscal year ended 
December 31, 1977. 


On May 2, 1977, the Applicant redeemed its 
outstanding debentures. As a result of the redemption, 
the Applicant no longer has any outstanding securities 
in the hands of the public. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14754/May 12, 1978 


NOTICE OF FILING OF PROPOSED RULE cual. ‘ 
BY THE PACIFIC STOCK EXCHANGE INCORPO- 
RATED 


File No. SR-PSE-78-8 


The Pacific Stock Exchange Incorporated (“PSE”) 
submitted on May 9, 1978, a proposed rule change 
under Rule 19b-4 to provide investors with a simple and 
inexpensive procedure for the arbitration of small 
claims against member firms. The proposed rule would 
provide for determination by a single arbitrator 
knowledgeable in securities matters of disputes 
between brokerage firms and customers involving 
amounts not exceeding $2,500. 


Publication of the submission is expected to be made 

in the Federal Register during the week of May 15, 

1978. In order to assist the Commission to determine 

whether to approve the proposed rule change or 

institute proceedings to determine whether the 

proposed rule change should be disapproved, 

interested persons are invited to submit written data, 

views and arguments concerning the submission 

within 21 days from the date of publication in the 

Federal Register. Persons desiring to make written 

comments should file six copies thereof with the. 
Secretary of the Commission, Securities and Exchang\ 

Commission, 500:North Capitol Street, Washington™ 
D.C. 20549. Reference should be made to File No. 

SR-PSE-78-8. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments wili also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 14755/May 12, 1978 


«»/OTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-78-21 


The New York Stock Exchange, Inc. (‘‘NYSE”’) 
submitted on March 29, 1978, a proposed rule change 
under Rule 19b-4 to rescind its Article XIV and Rule 
345(c), add a new Article XIV and Rules 476 and 477 
and amend Articles Ill, X and XI. Those proposed 
amendments are intended to conform the NYSE’s 
disciplinary rules to the provisions of the Act, to 
organize those rules into a uniform body of 
‘enforcement regulations and to clarify certain 
procedural requirements. 


Publication of the submission is expected to be made 
in the Federal Register during the week of May 15, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
‘ecretary of the Commission, Securities and Exchange 


~«_vommission, 500 North Capitol Street, Washington, 


D.C. 20549. Reference should be made to File No. 
SR-NYSE-78-21. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of the subsequent amend- 
ments will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14756/May 15, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5931/May 15, 1978 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14757 /May 15, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 


File No. SR-CBOE-78-11 


The Chicago Board Options Exchange, Incorporated 
(“CBOE”) submitted on May 10, 1978, a proposed rule 
change under Rule 19b-4 to provide investors with a 
simple and inexpensive procedure for the arbitration of 
small claims against member firms. The proposed rule 
would provide for determination by a single arbitrator 
knowledgeable in securities matters of disputes 
between brokerage firms and customers invoiving 
amounts not exceeding $2,500. In addition, the CBOE 
has proposed amendments to its existing arbitration 
rules to provide conformity with the proposed new 
small claims rules. 


Publication of the submission is expected to be made 
in the Federal Register during the week of May 15, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views, and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-CBOE-78-11. 


Copies of the submission and all subsequent 
amendments, and copies of all written statements with 
respect to the proposed rule change which are filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
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provisions of Section 552 of Title 5, United States 
Code, will be available for inspection and copying at 
the Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. Copies of the filing 
and of any subsequent amendments will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





- SECURITIES EXCHANGE ACT OF 1934 
Release No. 14758/May 15, 1978 


The Securities Exchange Commission has ordered the 
institution of public administrative proceedings 
against Michael Joseph Boylan of Pasadena, 
California, formerly the treasurer and a principal share- 
holder of the Ashlar Corporation, a Pasadena broker- 
dealer and Harold Harris, of Brea, California, formerly a 
registered representative with Ashlar. Boylan is 
currently an officer and director of Gallaghler, 
Gliksman, Boylan, Keegan, Robbins & Dow, Inc., 
which succeeded to the business of Ashlar. 


The proceedings are based on allegations by the staff 
that the respondents willfully violated the anti-fraud 
provisions of the Securities Exchange Act of 1934 in 
that they made untrue, deceptive and misleading state- 
ments and omitted to state material facts to other 
broker-dealers with respect to certain accounts which 
Ashlar introduced to those other broker-dealers. The 
alleged false and misleading statements relate to the 
identity of persons controlling those accounts, their 
financial worth and ability to pay for securities 
purchased through these accounts and the history of 
reneges and restrictions imposed upon the accounts. 


The order further alleges that Boyian and Harris 
willfully aided and abetted Ashlar in violation of the 
credit extension provisions of the Exchange Act and 
Regulation T promulgated thereunder by the Board of 
Governors of the Federal Reserve System. 


A hearing will be scheduled to take evidence on the 
staff’s allegations and to afford the respondents an 
opportunity to offer any defenses and for the purpose 
of determining whether the allegations are true; and, if 
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so, whether any remedial action should be ordered by 


a 
( é 


the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14759/May 15, 1978 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 629/May 15, 1978 


Administrative Proceeding File No. 3-5445 


In the Matter of 
BURKE, LAWTON & COMPANY (8-12173) 


VENTURE SECURITIES CORPORATION (801-5069) 
926 Bethlehem Pike, Box 100 
Flourtown, Pennsylvania 19031 


FRANKLIN A. BURKE 
3725 Bristol Road 
Chalfont, Pennsylvania 18914 


ORDER INSTITUTING PROCEEDINGS 
AND IMPOSING REMEDIAL SANCTIONS 


In connection with a proposed administrative 
proceeding under the Securities Exchange Act of 1934 
(Exchange Act) and the Investment Advisers Act of 
1940 (Advisers Act), Burke, Lawton & Company (Burke 
Lawton), a registered broker-dealer, Venture Securities 
Corporation (Venture Securities), a registered 
investment adviser, and Franklin A. Burke (Burke), a 
partner and director of research at Burke Lawton and 
sole shareholder, president, treasurer, director, and 
director of research and portfolio management of 
Venture Securities, have submitted an offer of 
settlement which the Commission has determined to 
accept. Without admitting or denying the findings 
herein and solely for the purpose of these proceedings, 
respondents consent to the findings and sanctions set 
forth below. 


Accordingly, IT 1S ORDERED that proceedings 
pursuant to Sections 15(b) and 19(h) of the Exchange 
Act and 203(e) of the Advisers Act be, and they herebv 
are, instituted. 


~ 





On the basis of the offer of settlement, it is found that 
from during or about January 1971 until during or about 
» April 1977, respondents willfully violated Section 10(b) 
of the Exchange Act, Rule 10b-5 thereunder, and 
Section 206 of the Advisers Act, concerning, among 
other things, the respondents’ failure to disclose the 
existence and size of the concentration of the 
securities of Allied Supermarkets, Inc., amassed by 
respondents and their customers. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the offer of 
settlement. 


Accordingly, IT iS ORDERED that: 


a. the broker-dealer registration of Burke Lawton is 
suspended for a period of three weeks except that i. 
with respect to its non-discretionary accounts, Burke 
Lawton may continue to execute unsolicited 
transactions from existing customers during the period 
of suspension, and ii. with respect to its discretionary 
accounts, Burke Lawton may sell any security where 
the sale is deemed essential for the customer’s 
protection, but in such case the proceeds can only be 
invested in U.S. Government securities until the end of 
the period of suspension; 


b. the investment adviser registration of Venture 
Securities is suspended for a period of three weeks 
except that Venture Securities may sell any security 
where the sale is deemed essential for the customer’s 
protection, but in such case the proceeds can only be 
invested in U.S. Government securities until the end of 
the period of suspension; 


c. Burke is suspended from associating with any 
broker, dealer or investment adviser for a period of 
three weeks except that i. with respect to his 
non-discretionary accounts, Burke may continue to 
execute unsolicited transactions from existing 
customers during the period of suspension, and ii. 
with respect to his discretionary accounts, Burke may 
sell any securities where the sale is deemed essential 
for the customer’s protection, but in such case the 
proceeds can only be invested in U.S. Government 
securities until the end of the period of suspension. 


AND IT IS FURTHER ORDERED that the said remedial 
sanctions shall be effective at the opening of business 
on Monday, May 22, 1978. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14760 /May 15, 1978 


In the Matter of 


JOHN E. HAWTREY 
Ruie 2(e)—Rules of Practice 


ORDER IMPOSING SANCTIONS 


John E. Hawtrey, an attorney and the respondent 
herein, has submitted an Offer of Settlement in 
connection with proceedings initiated by the 
Commission pursuant to Rule 2(e) of the 
Commission’s Rules of Practice. Solely for the purpose 
of these proceedings, respondent consents to the 
findings made herein, without admitting or denying 
those findings, and to the sanction imposed by this 
Order. 


il. 
On the basis of the Offer of Settlement, it is found that: 


1. John E. Hawtrey willfully violated and willfully 
aided and abetted violations of Sections 5(a) and 5(c) 
of the Securities Act of 1933 in connection with the 
offer and sale of securities evidenced by interests in 
limited partnerships issued by Lara Corporation as 
alleged in the Order for Proceedings; and 


2. that John E. Hawtrey willfully violated and willfully 
aided and abetted violations of Section 17(a) of the 
Securities Act of 1933, Section 10(b) of the Securities 
Exchange Act of 1934 and Rule 10b-5 thereunder in 
connection with the offer and sale of securities 
evidenced by interests in limited partnerships issued 
by Lara Corporation as alleged in the Order of 
Proceedings; and 


3. that itis in the public interest to enter the following 
sanction. 


Accordingly, IT IS ORDERED that John E. Hawtrey be 
and hereby is suspended from practice before the 
Commission pursuant to Rule 2(e)(1) of the 
Commission’s Rules of Practice for a period of thirty 
(30) days commencing on the second Monday after the 
issuance of this order and that, thereafter, he shall 
voiuntarily resign from all further practice and shall no 
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longer have the privilege of appearing or practicing 
before the Commission. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14761 /May 15, 1978 


Administrative Proceeding File No. 3-5326 


In the Matter of 


FIRST NATIONAL BANK OF CHICAGO 
BOND DEPARTMENT 

One First National Plaza 

Chicago, Illinois 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In this Administrative Proceeding! ordered pursuant 
to the Securities Exchange Act of 1934 (Exchange Act), 
respondent First National Bank of Chicago Bond 
Department (Bond Department) has submitted an Offer 
of Settlement which the Commission has determined 
to accept. Solely for the purpose of this proceeding 
and without admitting or denying the allegations 
contained in the Order for Proceedings, the Bond 
Department has consented to the findings and 
sanctions set forth below. 


On the basis of the Order for Proceedings and the Offer 
of Settlement submitted by the Respondent Bond 
Department, it is found that the First National Bank of 





lin the Matter of First National Bank of Chicago Bond 
Department, et al., instituted November 10, 1977. 


2The findings and sanctions imposed herein are not 
binding upon any other Respondent in this proceeding. 
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Chicago Bond Department wilfully? violated Section 
10(b) of the Exchange Act and Rule 10b-5 thereunder 
and that it failed to supervise its employees with a view l- 
to preventing violations of the federal securities law. Si ) 
In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offer of 
Settlement. 


Accordingly, IT IS ORDERED that Respondent First 
National Bank of Chicago Bond Department be, and it 
hereby is, censured by the Commission and IT IS 
FURTHER ORDERED that Respondent First National 
Bank of Chicago Bond Department mail to all 
customers (other than individuals) of its U.S. 
Government Bond Division a letter stating the nature of 
its conduct in this matter and its future policies 
prohibiting adjusted trading. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14762 /May 15, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY PACIFIC STOCK EXCHANGE INCORPORATED 


File No. SR-PSE-78-7 


The Pacific Stock Exchange Incorporated (“PSE”) 
submitted on May 11, 1978, an amended proposed rule 
change under Rule 19b-4 to impose identical 
affirmative obligations upon PSE options market 
makers whether they are trading in assigned or 
unassigned options classes. The proposal involves 


amendment of paragraphs (¢) and (d) of PSE Rule IV. 
Section 79. 





3For the purposes of this Offer, the word “willfully” as 
defined by the Second Circuit in Tager vs. Securities 
and Exchange Commission, 344 F.2d 5 (1965), shall 
mean that such actions as alleged in the Order were 
knowingly done by respondent but without knowledge 
of any violation of, or intent to violate, the Federal 
securities laws. 





Publication of the submission is expected to be made 
in the Federal Register during the week of May 15, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-PSE-78-7. 


Copfes of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 


Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14763 /May 16, 1978 


Administrative Proceeding File No. 3-5327 


In the Matter of the Application of 


HAROLD C. ALLAN 
867 Thackery 
Highland Park, Illinois 


For Review of Disciplinary Action Taken by the 


NEW YORK STOCK EXCHANGE, INC. 


OPINION OF THE COMMISSION 


NATIONAL SECURITIES EXCHANGE—REVIEW OF 
DISCIPLINARY PROCEEDINGS 


Conduct Inconsistent with Just and Equitable 
Principles of Trade 


Misappropriations and Forgery 


Where vice-president of exchange member firm 
admittedly converted bonds and funds in a customer’s 
account, and forged the customer’s endorsement on a 
check, held, exchange’s findings of violation 
sustained, and sanction affirmed. 


Practice and Procedure 


Claims that Congress unlawfully delegated adjudi- 
catory power to an exchange, that the exchange failed 
to make required findings, and that State disciplinary 
action foreclosed the exchange from bringing 
disciplinary proceedings of its own, rejected. 


APPEARANCES: 
Thomas P. Ward, for Harold C. Allan. 


Bruno Lederer, Michael Krevor, and Harry Albirt, for 
the New York Stock Exchange, Inc. 


Harold C. Allan, a former vice-president in the Chicago 
office of Dean Witter & Co., Incorporated, appeals from 
disciplinary action taken against him by the New York 
Stock Exchange. The Exchange found that Allan 
misappropriated certain bonds and funds in a 
customer’s account, and that he forged the 
customer’s endorsement on a check issued by the firm. 
It barred Allan from employment in any capacity with 
an Exchange member or member organization. We 
affirm the Exchange’s findings of violation and the 
sanction it imposed. 


Allan admits the misconduct found by the Exchange. 
The undisputed facts may be summarized as follows. 


Sometime prior to January 1975, certain bearer bonds, 
which had been purchased by another customer, were 
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mistakenly placed in the account of Mrs. P, an elderly 
woman who was a patient in a nursing home. In 
January, Allan took over responsibility for Mrs. P’s 
account from another salesman who had left the firm. 


Over the next several months, Allan received a number 
of telephone calls from Mrs. P’s nephew, Mr. B, who 
had authority over her account. On at least three 
occasions, Mr. B questioned whether the bearer 
bonds, which appeared on Mrs. P’s monthly 
statements, were properly in her account. Allan 
attempted to straighten the matter out with the firm’s 
margin department, but his efforts were unsuccessful. 
Finally, Mr. B told Allan either to deliver the bonds to 
Mrs. P or remove them from her account. 


Shortly thereafter, Allan asked Dean Witter’s New York 
office to deliver the bonds to Chicago. On June 30, 
1975, Allan picked up the bonds and placed them in his 
personal safe-deposit box. Mr. B apparently didn’t 
receive a June statement reflecting delivery of the 
bonds and a credit for accrued interest. When he 
received Mrs. P’s July statement, no reference to the 
bonds appeared. 


In early July, Allan had the firm’s cashier issue a check 
for $162.50 to Mrs. P, representing the accrued interest 
on the bonds. He forged Mrs. P’s endorsement on the 
check and give it to his brother-in-law as a gift for the 
brother-in-law’s children. Allan admitted that he took 
this action so that the $162.50 credit would not appear 
on Mrs. P’s July statement. 


The bonds remained in Allan’s safe-deposit box for 
about five months. On December 3, 1975, two days 
after the bonds had matured, Allan presented them for 
payment and received a check for $10,162.50, which 
‘covered the face amount of the bonds plus accrued 
interest. He endorsed the check and deposited it in his 
personal margin account at the firm. 


Late in 1975, Dean Witter began an investigation which 
led to the discovery of Allan’s misappropriations and 
forgery. On December 23, 1975, Allan repaid to Dean 
Witter all the money he had converted. His initial 
explanation for his conduct was that he had been 
“taken in” by Mr. B who had forged his aunt’s signature 
on the interest check and arranged to split the 
proceeds of the bonds with Allan. Ultimately however, 
Allan admitted what had actually occurred. On January 
8, 1976, he was discharged by Dean Witter. 


Allan argues that he was denied due process. He 
asserts that the Securities Exchange Act, as amended 
in 1975, unlawfully delegates adjudicatory power to ad 
hoc panels of laymen who are unfamiliar with the 
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proper standards for determining sanctions, a situation 
aggravated by the fact that Exchange sanctions go into 


effect “totally unreviewed by any public agency ore . 


court.” 


This contention is wholly lacking in merit. Unlike the 
National Association of Securities Dealers, Inc. 
(“NASD”) to which Allan compares them, ! the New 
York Stock Exchange and the other exchanges were not 
created pursuant to federal statute, and the 
disciplinary powers they exercise over their members 
and associated persons were not conferred on them by 
Congress. Sanctions imposed by an exchange have 
never been subject to an automatic stay. Prior to the 
1975 amendments to the Exchange Act, those 
disciplined by an exchange had no recourse other than 
an original action in the district courts seeking 
reinstatement or other relief. 





1The NASD is the only self-regulatory association of 
securities dealers to register with us under the 1938 
Maloney Act amendment to the Exchange Act, which 
gave this agency the power to review NASD 
disciplinary actions. In light of the supervisory controls 
exercised by this Commission under the Act, the 
courts have consistently rejected challenges to NASD 
disciplinary action based on the claim that Congress 
unconstitutionally delegated power to a privat [ 
association. R. H. Johnson & Co. v. S.E.C., 198 F.2d. 
690, 694-95 (C.A. 2, 1952), cert. denied, 344 U.S. 855; 
Nassau Securities Service v. S.E.C., 348 f.2d 133, 136 
(C.A. 2, 1965); Todd & Company, Inc. v. S.E.C., 557 
F.2d 1008, 1012-13 (C.A. 3, 1977). And, contrary to 
Allan’s contention, the courts’ decisions did not rest 
on the fact that, at the time, NASD sanctions were 
automatically stayed by an application to us for review, 
unless we ordered otherwise. (Former Section 15A(g) 
of the Exchange Act). 


2See, e.g., Crimmins v. American Stock Exchange. 
Inc., 368 F. Supp. 270 (S.D.N.Y., 1973), aff'd per 
curiam, 503 F.2d 560 (C.A. 2, 1974). The court there 
expressed its strong disapproval of resort to the courts 
in connection with exchange disciplinary actions 
“except, perhaps, in cases of clearly arbitrary or unjust. 
professional determinations,” and admonished at- 
torneys not to bring court actions unless they were 
“convinced beyond professional doubt that [their 
clients had] been denied . . . due process.” Id. at p. 
281. 


The court further stated that “intra-professional 
discipline [was] best left to the . . . responsible 
professional administrative tribunals themselves [who} 





Congress did not delegate disciplinary powers to the 
exchanges in 1975. Rather, it recognized the need to 
protect persons subject to those powers by providing 
procedural safeguards in exchange disciplinary actions 
comparable to those already governing the NASD.3 
For the first time, this Commission was given the 
power of direct review over exchange disciplinary 
actions. And other important safeguards were 
accorded those charged by an exchange with 
misconduct. 





. May be expected in the vast preponderance of 
cases, to judge their colleagues with the same sense of 
fairness, regard for standards of conduct, attention to 
ethics and attention to the facts as the courts.” It also 
noted that “[t]he penalty was determined by a panel of 
plaintiff's professional colleagues, better situated than 
this court to assess a fair penalty,” and that it would 
not substitute its own judgment “[ij]n the absence of a 
showing that the panel exceeded its discretion or. . 
that the Exchange. . . imposed less harsh penalties in . 
. . comparable situations ....” Id. 


3The Senate report on the bill that became the 
Securities Acts Amendments of 1975 states: 


“Recognizing that the self-regulatory 
organizations utilize governmental-type 
powers in carrying out their responsibilities 
under the Exchange Act highlights the fact 
that these organizations must be required to 
conform their activities to fundamental 
standards of due process. 


“The Exchange jAct presently requires that 
the NASD’s disciplinary actions be 
conducted in accordance with rules which 
provide ‘a fair and orderly procedure,’ 
including the obligation that the self- 
regulatory organization bring ‘specific 
charges,’ give notice, provide an oppor- 
tunity for hearing, and identify in any 
adverse determination the act or practice 
which constitutes the violation of a ‘specific 
rule or rules.’ The Exchange Act also 
provides for Commission review of NASD 
disciplinary actions both on the Commis- 
sion’s own motion and by petition of an 
aggrieved person. In contrast to the 
provisions under which the NASD must 
operate, the Exchange Act contains no 
requirements as to an exchange’s disci- 
plinary procedures and no provision for 
Commission review of an exchange’s 
enforcement actions. [The proposed 
provisions] would eliminate these statutory 
anomalies and establish uniform standards 


We therefore reject Allan’s argument that he was 
denied due process. His claim that Exchange 
sanctions take effect without review “by any public 
agency” is equally lacking in merit. This Commission 
twice rejected Allan’s requests for a stay, concluding 
that, in light of Allan’s admitted theft and forgery, 
protection of the public must be our paramount 
concern. 


Allan further argues that the Exchange’s action must 
be set aside because the Exchange (1) failed to find 
that there was “a reasonable likelihood that he [would] 
again engage” in unethical conduct, as required by 
Section 6(c)(3)(B) of the Exchange Act, and (2) failed to 
state the reasons for the sanction it imposed, as 
required by Section 6(d)(1)(C). 


We reject these contentions. Both the language of the 
statute and its legislative history make it clear that 
Section 6(d)(1) and not Section 6(c)(3)(B) is applicable 
to disciplinary proceedings against an individual such 
as Allan for misconduct committed while he was 
associated with a member firm.4 Section 6(c)(3)(B) is 
directed at persons either seeking to become members 
of an exchange or seeking to become associated with 
such members.° 





to which both exchange and NASD rules 
would be required to conform and in 
accordance with which SEC review would be 
available.” S. Rep No. 94-75, 94th Cong., 
1st Sess. 25 (1975). 


4Section 6(d)(1) sets forth the procedures under which 
a national securities exchange must discipline 
members and their associated persons. Sections 
6(b)(6) and 6(b)(7) of the Act in effect provide that an 
exchange shall not be registered with this Commission 
unless exchange rules are in accordance with Section 
6(d) and provide that members and their associated 
persons shall be appropriately disciplined for, among 
other things, violations of such rules. Exchange Rule 
345(c) carries out the Act’s mandate by providing, 
among other things, that associated persons may be 
disciplined for “conduct inconsistent with just and 
equitable principles of trade.” 


5The section provides in relevant part as follows: 


“A national securities exchange may bar a 
natural person from becoming a member or 
associated with a member . . . if such 
natural person (i) does not meet such 
standards of training experience, and 
competence as are prescribed by the rules 
Continued on following page 
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Allan’s complaint that the Exchange did not state the 
reasons for the sanction it imposed is equally without 
merit. As a reviewing court recently stated in an 
analogous situation with respect to the findings 
required of an administrative agency by Section 8 of 
the Administrative Procedure Act (“APA”):6 
“|. . [T]he standard applied in reviewing 
agency decisions is not a rigid one. 
Although findings are required when an 
agency performs its adjudicatory function, 
reversing an agency order for failure to 
abide by this command is_ inappropriate 
when the path followed by the agency can 
be discerned and when its statement is 
sufficiently precise to permit meaningful 
judicial review.”” 


We have no difficulty in discerning the path which the 
Exchange followed in imposing a bar on Allan, or 
according that sanction “meaningful . . . review.” In 
this case, further elaboration of the reasons for the 
sanction imposed would have been superfluous. Those 
reasons are implicit in the findings of admitted theft 
and forgery. 


Allan also asserts that the Exchange and the State of 
Illinois had “concurrent jurisdiction” over his status as 





Continued from preceding page 


of the exchange or (ii) has engaged and 
there is a reasonable likelihood he will again 
engage in acts or practices inconsistent 
with just and equitable principles of trade.” 
(Emphasis supplied.) 


S. Rep. No. 94-75, 94th Cong., 1st Sess. 95-98 (1975) 
reflects the distinction between disciplinary rules and 
procedures and the provisions of Section 6(c) which 
are addressed to those seeking to enter the exchange 
community either as members or persons associated 
with members. Section 6(b)(7) also reflects the 
distinction between disciplinary and exclusionary 
actions by requiring that exchange rules “provide a fair 
procedure for the disciplining of persons 
associated with members . . . [and] the barring of any 
person from becoming associated with a member .. . 
,” a distinction echoed in the separate procedures 
specified in Sections 6(d)(1) and 6(d)(2) for each type 
of action. 


SSection 8 of the APA requires that agency 
adjudications provide findings, conclusions and the 
reasons or bases therefor on all material issues of fact 
and law. 


7See Wasson v. S.E.C., 558 F.2d 879, 884 (C.A. 8, 
1977) and cases there cited. 
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a securities salesman. He argues that since Illinois was 
the first to discipline him for the misconduct at issue (a 


seven-week partially retroactive suspension of his 4 


license to sell securities in that state),° it acquired 
exclusive jurisdiction over the matter, thereby 
precluding the Exchange from taking action. He further 
suggests that, because of the action by Illinois, the 
Fifth Amendment’s prohibition against double 
jeopardy should bar the Exchange’s proceedings. 
Finally, he contends that Exchange Rule 345(d) limited 
the Exchange to the sanction already imposed by the 
State.9 


As the Supreme Court has stated, “the proper approach 
[in the area of exchange versus state regulation] is to 
reconcile ‘the operation of both statutory schemes with 
one another rather than holding one completely 
ousted’.”10 Here the roles of the Exchange and the 
State are complementary. Illinois regulates 





8ailan consented to the suspension which was based 
solely on his conversion of the bonds in Mrs. P’s 
account. 


9Rule 345(d) provides in relevant part as follows: 


“Whenever .. . a registered . . . employee... . is 
suspended . . . by any governmental securities agency 
from... being associated with any broker or dealer in 
securities, the Board of Directors may, in view of such 
suspension . . . suspend . . . such person as a 
registered . . . employee of a member, or member 
organization corporation of the Exchange, but no such 
suspension . . . shall commence before or expire after 
the suspension imposed by such other . . . agency. 
Nothing in this subsection [d] of Rule 345 shall 
preclude any proceeding against any registered. . . 
employees under any other subsection of this Rule.” 
(Emphasis supplied.) 


Allan also complains of the thirteen-month delay 
between his admission of misconduct and the 
Exchange’s institution of proceedings. However, he 
suffered no prejudice thereby. The Exchange granted 
him permission to work for another Exchange member 
subject to the outcome of its investigation into the 
circumstances surrounding his termination by Dean 
Witter. 


10Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Ware, 
414 U.S. 117, 127 (1973), quoting from Silver v. New 
York Stock Exchange, 373 U.S. 341, 357 (1963). 


11Cf. Lile & Co., Inc., 42 S.E.C. 664, 669-70 (1965), 
dealing with the analogous situation involving this 
Commission and the NASD. 





securities activities within its own borders. The 


/@ag Exchange, on the other hand, operates on a nationwide 
e | scale effecting “the comprehensive scheme of 


“ 


“self-regulation envisioned by Congress.”' While the 

Exchange and the State may each regulate within its 
own sphere, State action of the type involved here 
cannot operate to pre-empt the Exchange’s 
jurisdiction. The Exchange’s measures dealing with 
conduct inconsistent with just and equitable principles 
of trade “are of the kind directly related to the Act’s 
purposes and ordinarily would not be expected to yield 
to provisions of state law.”" 


Finally, the prohibition against double jeopardy does 
not apply to remedial proceedings of the type involved 
here.'4 And the language of Exchange Rule 345(d) 
makes it very clear that the rule merely gave the 
Exchange the option of taking disciplinary action 
against Allan based on the action taken by the State of 
Illinois. It did not foreclose the Exchange from bringing 
its own independent proceedings. 


IV. 


Allan argues that the sanction imposed by the 
Exchange is too severe. He asserts, among other 
things, that he was guilty of only “a single 
indiscretion” in more than 25 years in the securities 


business; that “as soon as Dean Witter showed any 


.nterest in the bonds,” he voluntarily made full 
restitution; that it is unlikely that he will engage in any 
further misconduct; that he “deeply regrets” his 
misdeeds; and that he has already suffered enough. 


We do not consider that any reduction in sanction is 
warranted. Allan’s admitted misconduct could hardly 
be more serious. And we are not as sanguine as he 
about his future conduct in a business which is rife 
with opportunities for abuse and overreaching. We are 





12New York Stock Exchange, Inc. v. Sloan, 394 F. 
Supp. 1303, 1310 (S.D.N.Y., 1975). 


13 Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Ware, 
supra, 414 U.S. at 136. 


14See One Lot Emerald Cut Stones v. United States, 
409 U.S. 232 235-236 (1972), and United States v. 
Solomon, 509 F.2d 863, 867 (C.A. 2, 1975), where the 
court stated with respect to the Exchange: “Most of the 
provisions of the Fifth Amendment . . . are incapable of 
violation by anyone except government in the 
narrowest sense. No private body, however close its 
affiliations with the government, can... subject a 
person ‘for the same offense to be twice put in jeopardy 


« of life or limb’.” 


unable to conclude that an individual who has 
committed theft and forgery is deserving of leniency. 
Rather, we find that Allan has committed the acts 
which the Exchange found him to have committed in 
violation of its Rule 345(c), and we agree that he should 
be excluded from employment in any capacity with an 
Exchange member or member organization. Thus we 
cannot find the sanction imposed by the Exchange 
excessive or oppressive. 


An appropriate order will issue. 
By the Commission (Chairman WILLIAMS and 


Commissioners LOOMIS, EVANS and POLLACK); 
Commissioner KARMEL not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14763 /May 16, 1978 


Administrative Proceeding File No. 3-5327 
In the Matter of the Application of 
HAROLD C. ALLAN 


867 Thackery 
Highland Park, Illinois 


For Review of Disciplinary Action Taken by the 


NEW YORK STOCK EXCHANGE, INC 


ORDER AFFIRMING DISCIPLINARY ACTION TAKEN 
BY NATIONAL SECURITIES EXCHANGE 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the disciplinary action taken by the 
New York Stock Exchange, Inc. against Harold C. Allan 
be, and it hereby is, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14764/May 16, 1978 


An order has been issued granting the application 
submitted by the American Stock Exchange, Inc. to 
strike from listing and registration the common stock 
(no par value) of Thomson Industries Limited. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14765/May 16, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY MIDWEST STOCK EXCHANGE, INCORPORATED 


File No. SR-MSE-78-8 


On April 10, 1978, the Midwest Stock Exchange 
Incorporated submitted a proposed rule change 
pursuant to Rule 19b-4 under the Securities Exchange 
Act of 1934 (the “Act”) which is designed to implement 
Rule 11Ac1-1 under the Act. 


Publication of the submission is expected to be made 
in the Federal Register during the week of May 22, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-MSE-78-8. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the Commis- 
sion, and of all written communications relating to the 
proposed rule change between the Commission and 
any person, other than those which may be withheld 
from the public in accordance with the provisions of 5 
U.S.C. §552, will be available for inspection and 
copying at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing and of any subsequent amendments will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 
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For the Commission, by the Division of Market Regula- 
tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14766/May 16, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY AMERICAN STOCK EXCHANGE, INC. 


File No. SR-Amex-78-12. 


On April 17, 1978, the American Stock Exchange Inc. 
submitted a proposed rule change pursuant to Rule 
19b-4 under the Securities Exchange Act of 1934 (the 
“Act”) which is designed to implement Rule 11Ac1-1 
under the Act. 


Publication of the submission is expected to be made 
in the Federal Register during the week of May 22, 
1978. In order to assist the Commission to determine 


whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-Amex-78-12. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the Commis- 
sion, and of all written communications relating to the 
proposed rule change between the Commission and 
any person, other than those which may be withheld 
from the public in accordance with the provisions of 5 
U.S.C. §552, will be available for inspection and 
copying at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing and of any subsequent amendments will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 





For the Commission, by the Division of Market Regula- 
tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14767 /May 16, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY BOSTON STOCK EXCHANGE, INC. 


File No. SR-BSE-78-2. 


On April 17, 1978, the Boston Stock Exchange Inc. 
submitted a proposed rule change pursuant to Rule 
19b-4 under the Securities Exchange Act of 1934 (the 
“Act”) which is designed to implement Rule 11Ac1-1 
under the Act. 


Publication of the submission is expected to be made 
in the Federal Register during the week of May 22, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-BSE-78-2. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the Commis- 
sion, and of all written communications relating to the 
proposed rule change between the Commission and 
any person, other than those which may be withheld 
from the public in accordance with the provisions of 5 
U.S.C. §552, will be available for inspection and 
copying at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing and of any subsequent amendments will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market Regula- 
tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14768/May 16, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-78-27. 


On April 24, 1978, the New York Stock Exchange Inc. 
submitted a proposed rule change pursuant to Rule 
19b-4 under the Securities Exchange Act of 1934 (the 
“Act”) which is designed to implement Rule 11Ac1-1 
under the Act. 


Publication of the submission is expected to be made 
in the Federal Register during the week of May 22, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NYSE-78-27. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


SEC DOCKET/1103 





For the Commission, by the Division of Market Regula- 
tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14769/May 16, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY PHILADELPHIA STOCK EXCHANGE, INCOR- 
PORATED 


File No. SR-PHLX-78-8. 


On April 17, 1978, the Philadelphia Stock Exchange 
Incorporated submitted a proposed rule change 
pursuant to Rule 19b-4 under the Securities Exchange 
Act of 1934 (the “Act”) which is designed to implement 
Rule 11Ac1-1 under the Act. 


Publication of the submission is expected to be made 
in the Federal Register during the week of May 22, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-PHLX-78-8. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the Commis- 
sion, and of all written communications relating to the 
proposed rule change between the Commission and 
any person, other than those which may be withheld 
from the public in accordance with the provisions of 5 
U.S.C. §552, will be available for inspection and 
copying at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing and of any subsequent amendments will also be 
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available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market Regula- { 
tion pursuant io delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14770/May 16, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE PHILADELPHIA STOCK EXCHANGE, INC. 


File No. SR-PHLX-78-4. 


The Philadelphia Stock Exchange, Inc. (“PHLX”) 
submitted on May 15, 1978 a proposed rule change 
under Rule 19b-4 to provide investors with a simple and 
inexpensive procedure for the arbitration of small 
claims against member firms. The proposed rule would 
provide for determination by a single arbitrator 
knowledgeable in securities matters of disputes 
between brokerage firms and customers involving 
amounts not exceeding $2,500. 


Publication of the terms of substance of the 
submission is expected to be made in the Federal 
Register during the week of May 22, 1978. In order to 
assist the Commission to determine whether to 
approve the proposed rule change or institute 
proceedings to determine whether the proposed rule 
change should be disapproved, interested persons 
are invited to submit written data, views and 
arguments concerning the submission within 21 days 
from the date of publication in the Federa/ Register. 
Persons desiring to make written submissions should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-PHLX-78-4. 


Copies of the submission and all subsequent amend- 
ments, and copies of all written statements with 
respect to the proposed rule change which are filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of section 552 of title 5, United States Code, 





will be available for inspection and copying at the 
Securities and Exchange Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organizations. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14771/May 16, 1978 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-78-8) 
ORDER APPROVING PROPOSED RULE CHANGE 


On March 21, 1978, the American Stock Exchange, Inc. 
(“Amex”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78s(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
amends Section 104 of the Company Guide to 
eliminate the minimum distribution requirement of 
three hundred (300) holders for original listing of bonds 
or debentures on the Exchange. 





Tin the statement of purpose set forth in 
SR-Amex-78-8, Amex asserts that deletion of the 
above-mentioned distribution requirement would 
permit listing of quality debt issues which, by virtue of 
placement with institutional investors, are currently 
ineligible for such listing. Moreover, since market 
prices for debt securities are directly influenced by 
fluctuations in prevailing interest rates, a minimum 
distribution requirement is not essential to the 
maintenance on an exchange of a fair and orderly 
market in a security of this type. Finally, elimination of 
a distribution requirement for debt securities will 
conform the Amex to the New York Stock Exchange, 
Inc. in this respect. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission release 
(Securities Exchange Act Release No. 14625, April 3, 
1978) and by publication in the Federal Register (43 FR 
15208, April 11, 1978). All written statements with 
respect to the proposed rule change which were filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person were considered and (with 
the exception of those statements or communications 
which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. §552) were made 
available to the public at the Commission’s Public 
Reference Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the require- 
ments of Section 6, and the-rules and regulations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14772/May 18, 1978 


NOTICE OF SUMMARY EFFECTIVENESS OF 
PROPOSED RULE CHANGES BY NATIONAL SECU- 
RITIES CLEARING CORPORATION 





2 Amex Rule 6(a)(1) permits a member, member firm or 
member corporation, acting as principal, to effect off- 
board transactions in debt securities admitted to 
dealings on the Amex where the member, member firm 
or member corporation, after reviewing, with due 
diligence, the proposed purchase or sale in the light of 
the factors involved, including the market existing on 
the Amex, the price and the size, is satisfied that the 
transaction can be executed more advantageously off 
the Exchange. 
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(File Nos. SR-NSCC-78-4 and SR-NSCC-78-5) 


On April 24 and May 3, 1978, respectively, National 
Securities Clearing Corporation (‘““NSCC’’) filed, 
pursuant to Section 19(b) of the Securities Exchange 
Act of 1934 (the “Act”) and Rule 19b-4 thereunder, 
proposed rule changes for establishing over-the- 
counter (‘‘OTC’’) interfaces. NSCC-78-4 would 
establish OTC interfaces with Midwest Clearing 
Corporation (“MCC”) and Stock Clearing Corporation 
of Philadelphia (“SCCP”) by authorizing the NSCC 
National Clearing Corporation Division to act on behalf 
of other clearing agencies in clearing transactions. 
NSCC-78-5 would permit, among other things, the 
NSCC Stock Clearing Corporation Division (“SCC 
Division”) to interpose itself in those interfaces so that 
MCC and SCCP would have to relate only to the SCC 
Division with which they already have listed interfaces. 
By letter of May 15, 1978, NSCC amended both 
filings: (1) to make the proposed rule changes 
temporary rules expiring six months after approval by 
the Commission, and (2) to indicate the NSCC will 
provide the Commission with such statistics and 
information as may be necessary to enable the 
Commission to review the operation of those inter- 
faces. 


The Commission has permitted these proposed rules 
to be put into effect summarily pursuant to Section 
19(b)(3)(B) of the Act. Section 19(b)(3)(B) permits 
proposed rule changes to be put into effect summarily 
if it appears to the Commission necessary for the 
protection of investors, the maintenance of fair and 
orderly markets, or the safeguarding of securities or 
funds. Section 19(b)(3)(B) of the Act requires that 
proposed rule changes put into effect summarily 
pursuant to Section 19(b)(3)(B) be filed promptly there- 
after in accordance with the provisions of Section 
19(b)(1). 


The Commission’s determination to use the summary 
procedure reflects its belief that the prompt establish- 
ment of OTC interfaces is an essential step toward the 
national clearance and settlement system, which, in 
turn, is one of the fundamental elements of the 
national market system. And, Section 17A of the Act 
provides that the “prompt and accurate clearance and 
settlement of securities transactions... [is] 
necessary for the protection of investors” and the 
Congressional directive to the Commission “to use its 
authority under [the Act] to facilitate the establishment 
of a national clearing system... .” 


The Commission has already made findings 
concerning the need for the prompt development of a 
national clearing system, and the importance of inter- 
faces to that system, in its order granting registration 
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as a Clearing agency to NSCC.1 And, in the Commis- 
sion’s recent hearings regarding the national clearing 
system on March 7-10 and April 19-20, 1978, 
considerable public comment was elicited concerning © 
the need for OTC interfaces and the competitive 
damage to regional agencies resulting from delay in 
establishing those interfaces. 


At those hearings, MCC and SCCP and their partici- 
pants, who are the beneficiaries of the OTC interfaces, 
urged the Commission to expedite the establishment 
of these interfaces and have advised the Commission 
that the interfaces must be promptly established if they 
are to maintain competitive positions in the clearing 
industry. 


Since there has already been public comment 
concerning OTC interfaces, the Commission believes 
that, although it is permitting the rule changes to 
become effective prior to obtaining public comment 
pursuant to Section 19(b)(2), it has nonetheless 
already had the benefit of extensive public comment 
concerning the subject matter of the rule changes. 
Moreover, those persons submitting comments after 
the rule changes are published for comment will be 
able to structure their comments and make them more 
meaningful, in light of experience using the new inter- 
faces. 


For these reasons, as well as the reasons already 
articulated in the Commission’s Order which indicates 
the need for prompt establishment of OTC interfaces, 
the Commission has found that summary effectiveness 
of NSCC’s rule filings is necessary in the public 
interest in accordance with the standards set forth in 
Section 19(b)(3)(B) of the Act. 


Publication of notice of the proposed rule changes is 
expected to be made in the Federa/ Register during the 
week of May 15, 1978, pursuant to the requirement of 
Section 19(b)(3)(B) of the Act that proposed rule 
changes put into effect summarily be filed thereafter in 
accordance with the provisions of Section 19(b)(1). The 
Commission, of course, retains the authority to 
abrogate these rule changes at anytime within sixty 
days of their filing, pursuant to Section 19(b)(3)(C), if it 
appears to the Commission that such action is 
necessary or appropriate in the public interest, for the 
protection of investors, or to further the purposes of 
the Act. 


Persons desiring to make written comments should file 
six copies thereof with the Secretary of the Commis- 
sion, Securities and Exchange Commission, 500 North 





1 Securities Exchange Act Release No. 13163 (January 
13, 1977). 





Capitol Street, Washington, D.C. 20549. Reference 
should be made to File Nos. SR-NSCC-78-4 and 
SR-NSCC-78-5. 


By the Commission: 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14773/May 16, 1978 


In the Matter of 


STOCK CLEARING CORPORATION OF PHILA- 
DELPHIA (“SCCP”) 


(SR-SCCP-77-2) 


ORDER APPROVING PROPOSED RULE CHANGE 


On August 1, 1977, SCCP filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act’”) and Rule 
19b-4 thereunder, copies of a proposed rule change 


which would: (1) enable SCCP to establish interfaces 
for processing over-the-counter (“OTC”) transactions, 
and (2) permit SCCP to clear and settle OTC trans- 
actions. The proposed rule change also contained 
SCCP’s schedule of interface fees. By letter of May 15, 
1978, SCCP amended this filing (1) to make the 
proposed rule change for the establishment of OTC 
interfaces and the processing of OTC transactions a 
temporary rule expiring six months after approval by 
the Commission, and (2) to indicate that SCCP would 
provide to the Commission, after this filing is 
approved, copies of any pertinent information 
regarding the operation of the OTC interfaces or the 
processing of OTC transactions. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-13866 August 
16, 1977) and by publication in the Federal Register (42 
FR 43173, August 26, 1977). All written statements 
with respect to the proposed rule change which were 
filed with the Commission and all written communica- 
tions relating to the proposed rule change between the 
Commission and any person were considered and (with 


the exception of those statements or communications 
which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. §552) were made 
available to the public at the Commission’s Public 
Reference Room. 


The matter of the establishment of OTC interfaces 
among registered clearing agencies has for some time 
been one of the principal elements identified by the 
Commission as necessary for the establishment of a 
national system for the clearance and settlement of 
securities transactions. For example, in its Order 
(Securities Exchange Act Release No. 13163, January 
13, 1977) granting registration as a clearing agency to 
National Securities Clearing Corporation (“NSCC”), 
the Commission after receiving extensive public 
comment specified a number of conditions that must 
be met by NSCC. One of the conditions was the 
establishment by NSCC of OTC interfaces with other 
clearing agencies. These interfaces were to be 
implemented promptly, but have been delayed for an 
extended period. The proposed rule change approved 
herein authorizes SCCP to process OTC transactions 
and to establish an OTC interface with NSCC and other 
clearing agencies. It is expected that within six months 
SCCP will file, pursuant to Section 19(b) and Rule 
19b-4 thereunder, further proposed rule changes to 
establish OTC interfaces on a permanent basis which 
reflect experience gained during this temporary period 
as well as any developments in the national clearing 
and settlement system. 


In view of the foregoing, and in light of the temporary 
nature of the rules and the undertaking by SCCP to 
provide pertinent information on a continuing basis, 
the Commission finds that the proposed rule change as 
it relates to the establishment of OTC interfaces and 
the processing of OTC transactions is consistent with 
the requirements of the Act and the rules and 
regulations thereunder applicable to clearing agencies 
and, in particular, the requirements of Section 17A, 15 
U.S.C. 78q-1, and the rules and regulations thereunder. 
The Commission does not, however, approve that 
portion of SCCP-77-2 relating to interface fees. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned portion of 
the proposed rule change be approved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14774/May 16, 1978 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY NEW YORK STOCK 
EXCHANGE, INC. 


File No. SR-NYSE-78-28. 


The New York Stock Exchange, Inc. (“NYSE”’) 
submitted on May 4, 1978, a proposed rule change 
under Rule 19b-4 to establish a fee of $25 for the 
services of the NYSE staff in performing a pre-use 
review of advertising material voluntarily submitted by 
a member. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty days of 
the filing of such proposed rule change, the 
Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 


furtherance of the purposes of the Securities Exchange 
Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of May 15, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NYSE-78-28. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 
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For the Commission, by the Division of Market Regula- 
tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14775/May 17, 1978 


Administrative Proceeding File No. 3-5415 
MERCANTILE INDUSTRIES, INC. 
File No. 81-338 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Mercantile 
Industries, Inc., a Delaware corporation, for an 
exemption from the reporting requirements of Sections 
13 and 15(d) of the Securities Exchange Act of 1934. It 
appears to the Commission that the requested 
exemption is not inconsistent with the public interest 
or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14776/May 17, 1978 


Administrative Proceeding File No. 3-5425 

In the Matter of 

LEXITRON CORPORATION 

NOTICE OF APPLICATION PURSUANT TO SECTION 
12(h) OF THE SECURITIES EXCHANGE ACT OF 1934 
AND OPPORTUNITY FOR HEARING 

The Securities and Exchange Commission has issued a 
notice giving interested persons until June 5, 1978, to 


request a hearing on an application by Lexitron 
Corporation (the “Applicant”) for an order exempting 





the Applicant from filing an annual report on Form 10-K 
for the year ended December 31, 1977 and all other 
reports required to be filed by Sections 13 and 15(d) of 
the Securities Exchange Act of 1934. 


The Applicant is a wholly-owned subsidiary of 
Raytheon Company as the result of a merger effected 
January 12, 1978. None of the equity securities of the 
Applicant are held by any person other than Raytheon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14777/May 17, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY CHICAGO BOARD OPTIONS EXCHANGE INCOR- 
PORATED 


File No. SR-CBOE-78-14 


The Chicago Board Options Exchange Incorporated 
(“CBOE”) submitted on May 5, 1978, a proposed rule 
change under Rule 19b-4 to add Rule 6.7 which would 
limit the liability of the CBOE should any of its 
members incur losses as a result of their use of CBOE 
facilities. 


Publication of the submission is expected to be made 
in the Federal Register during the week of May 22, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
DC 20549. Reference should be made to File No. 
SR-CBOE-78-14. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
DC. Copies of the filing and of any subsequent amend- 


ments will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market Regula- 
tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14778/May 17, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY CHICAGO BOARD OPTIONS EXCHANGE INCOR- 
PORATED 


File No. SR-CBOE-78-13 


The Chicago Board Options Exchange, Inc. (“CBOE”) 
submitted on May 5, 1978, a proposed rule change 
under Rule 19b-4 to incorporate into CBOE rules the 
industry wide shorthand of “fill-or-kill” (“FOK’) for 
immediate all-or-none orders. 


Publication of the submission is expected to be made 
in the Federal Register during the week of May 22, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-CBOE-78-13. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 


SEC DOCKET/1109 





amendments will also be available at the principal 
office of the above-mentioned self-regulatory organiza- 
tion. 


For the Commission by the Division of Market Regula- 
tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14779/May 18, 1978 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act”) the single ten day 
suspension of exchange and over-the-counter trading 
for the period commencing at 10:00 a.m. (EDT) on May 
18, 1978 and terminating at midnight (EDT) on May 27, 
1978 of the Securities of Universal Container Corpora- 
tion (‘‘Universal’’), a Kentucky corporation with 
principal executive offices located at 540 Madison 
Avenue, New York, New York 10022. 


The Commission initiated the suspension of trading in 
Universal’s securities because the company has failed 
to file its annual report on Form 10-K for the fiscal year 
ended November 30, 1977 and its quarterly report on 
Form 10-Q for the fiscal quarter ended February 28, 
1978, resulting in the lack of adequate and accurate 
public information about the company’s operations 
and financial condition. 


The Commission cautions broker-dealers, share- 
holders and prospective purchasers that they should 
carefully consider the foregoing information along with 
all other currently available information and any 
information subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no 
quotation may be entered unless and until they have 
strictly complied with all of the provisions of said rule. 
If any broker or dealer has any questions as to whether 
or not he has complied with said rule, he should not 
enter any quotation but immediately contact the staff 
of the Division of Enforcement in Washington, D.C. If 
any broker or dealer is uncertain as to what is required 
by Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question until 
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such time as he has familiarized himself with said rule 
and is certain that all of its provisions have been met. If 
any broker or dealer enters any quotation which is in 
violation of said rule, the Commission will consider the 
need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14780/May 18, 1978 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-78-19) 
ORDER APPROVING PROPOSED RULE CHANGE 


On March 22, 1978, the New York Stock Exchange, Inc. 
(the “NYSE”) filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act of 1934 
(the “Act”), and Rule 19b-4 thereunder, copies of a 
proposed rule change which would limit the term of 
service of public representatives on the NYSE Board of 
Directors to three consecutive terms of two years each. 
The proposed limitation on service of public 
representatives is the same as is presently in effect for 
members or allied members of the NYSE who are 
directors on the NYSE Board of Directors. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 14642 (Apr. 10, 
1978)) and by publication in the Federal Register (43 
FR 15822 (Apr. 14, 1978)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to the 
NYSE and, in particular, the requirements of Section 6 
and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Ftizsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 14781/May 18, 1978 


In the Matter of 


MUNICIPAL SECURITIES RULEMAKING BOARD 
Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 


(SR-MSRB-78-7) 
ORDER APPROVING PROPOSED RULE CHANGE 


On April 3, 1978, the Municipal Securities Rulemaking 
Board (the “MSRB”) filed with the Commission, 
pursuant to Section 19(b) of the Securities Exchange 
Act of 1934 (the “Act”), and Rule 19b-4 thereunder, 
copies of a proposed rule change to change the date on 
which the MSRB examination requirement for financial 
and operations principals (as defined in MSRB rule 
G-3) becomes effective from July 1, 1978 to January 1, 
1979. The purpose of the proposed rule change is to 
provide persons subject to such requirement additional 
time to prepare for the examination. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 14643 (Apr. 10, 
1978)) and by publication in the Federal Register (43 
FR 15821 (Apr. 14, 1978)). All written statements with 
respect to the proposed rule change between the 
Commission and any person were made available to 


the public at the Commission’s Public Reference Room 
(File No. SR-MSRB-78-7). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to the 
MSRB and, in particular, the requirements of Section 
15B and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14782/May 18, 1978 


An order has been issued granting the application 
submitted by International Aluminum Corporation to 
withdraw its common stock (par value $1) from listing 
and registration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14783/May 18, 1978 


In the Matter of 
PACIFIC RESOURCES, INC. 
Common Stock, no par value 
File No. 1-6884 


Securities Exchange Act of 1934 
Sections 12(d) and 17(a) 


ORDER AMENDING EFFECTIVE DATE OF WITH- 
DRAWAL FROM LISTING AND REGISTRATION AND 
EXTENDING THE EXEMPTION OF CERTAIN 
PERSONS AND SECURITIES FROM THE PROVISIONS 
OF RULE 17a-15 


On June 22, 1977 we approved the application of 
Pacific Resources, Inc. (“PRI”) to withdraw its 
securities from listing and registration on the Pacific 
Stock Exchange Incorporated (“PSE”).1 We prescribed 
as a term of that delisting that it not become effective 
until the time of our determination with respect to the 
PSE’s application for unlisted trading privileges in PRI 
common stock, but in no event later that 120 days after 
June 22, 1977.2 On October 20, 1977 we amended the 
effective date of the delisting by extending it to 





1 See Securities Exchange Act Rel. No. 13657 (June 
22, 1977); 42 F.R. 33398 (June 30, 1977). 


2 The PSE filed an application, pursuant to Section 
12(f)(1)(C) of the Securities Exchange Act of 1934, for 
unlisted trading privileges in PRI stock on March 25, 
1977 in response to PRI’s application to withdraw that 
security from listing and registration on the PSE (filed 
March 23, 1977). Concurrently with our order 
withdrawing PRI stock from listing, we ordered a 
hearing on the PSE application. See, Securities 
Exchange Act Rel. No. 13658 (June 22, 1977; 42 F.R. 
33402 (June 30, 1977). 
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November 21, 1977.3 That date was extended again on 
November 21 until January 23, 1978,4 on January 23, 
1978 until March 24, 1978,5 and on March 22, 1978 
until May 19, 1978.6 


We found that the initial delay in the effective date of 
the delisting and the extension until May 19, 1978 were 
necessary for two reasons. First, a temporary 
disruption in trading in PRI stock on the PSE would 
result in a lessening of potential competition among 
dealers and between exchange markets and markets 
other than exchange markets during any interim period 
after delisting, but before unlisted trading privileges 
are (if at all) granted. Second, we initially had noted 
that if the delisting were effective immediately, PRI 
would not be marginable for a period of several months 
until it was included on the Federal Reserve Board’s 
“List of OTC Margin Stocks.”” 


Our ultimate determination on the PSE application for 
unlisted trading privileges in PRI stock involves the 
consideration of several major policy issues including, 
among others, whether sufficient progress has been 
made toward the development of a national market 
system to satisfy the standards of Section 12(f)(2), 
whether the progress contemplated by Congress in 
adopting that Section is met by PSE’s rescission of its 
off-board trading rules as they apply to transactions in 
PRI common stock, whether that progress and the 
statutory goals of eliminating unnecessary burdens on 
competition are satisfied by existing communications 
facilities and provisions for access between the PSE 
and over the counter (“OTC”) markets, and whether last 
sale reporting of all PRI stock transactions would be 
appropriate should unlisted trading privileges be 
granted. 





3See Securities Exchange Act Rel. No. 14078 (October 
20, 1977); 42 F.R. 56824 (October 28, 1977). 


4 See Securities Exchange Act Rel. No. 14195 
(November 21, 1977); 42 F.R. 61100 (December 1, 
1977). 


5 See Securities Exchange Act Rel. No. 14409 (January 
23, 1978); 43 F.R. 4303 (February 1, 1978). 


8 See Securities Exchange Act Rel. No. 14589 (March 
22, 1978); 43 F.R. 13454 (March 30, 1978). 


7 The maintenance of credit, extended before a 
security ceases to be marginable, would not be 
affected by the delisting of that security. [Section 
220.7(b) of Regulation T (12 CFR 220.7(b)j. The 
extension of new credit, however, would be prohibited 
under those circumstances, until the security was 
included on the Federal Reserve Board’s “List of OTC 
Margin Stocks” (“Margin List”). 
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We have not yet resolved these issues insofar as they 
arise with respect to our consideration of the PSE 
application for unlisted trading privileges and, 
accordingly, we have been unable to complete our 
deliberations concerning the hearing on that applica- 
tion. We believe, however, that the purposes of the 
Act, particularly those which encourage competition 
among dealers acting as market makers in a security 
and between markets in that security,“ make it 
appropriate for us to permit the existing competition in 
PRI stock to continue during the interim period 
necessary for us to conciude our deliberations. 
Accordingly, for the reasons enunciated in the June 22 
delisting order, and as stated above, we find it 
necessary to extend until August 4, 1978 the effective 
date of removal of PRI stock from listing and 
registration on the PSE. 


PRI stock has been traded both on the PSE and OTC 
since issuance of our June 22 order.” At that time we 
also exempted, for a period of up to 120 days, the 
National Association of Securities Dealers, Inc. 
(“NASD”) and all brokers and dealers from the 
reporting requirements of Rule 17a-15 under the 
Securities Exchange Act of 1934 relating to last sale 
reports of OTC transactions in the common stock of 
PRI. The duration of that exemption was amended in 
our extension orders to May 19, 1978. Until we make a 
determination on the PSE’s application for unlisted 
trading privileges in PRI stock, we believe that there 
will be uncertainty as to whether real-time reporting in 
PRI stock will be required as a general matter and that a 
continued exemption from Rule 17a-15 is appro- 
priate.'Y We continue to believe it is not necessary in 
the public interest or for the protection of investors to 
require members of the PSE, (who may trade PRI stock 
in the OTC market) and other brokers and dealers to 
develop and implement reporting procedures for trans- 
actions in this single security during the time before 
we make a determination as to the PSE’s application. 
Accordingly, we have determined to, and hereby 
exempt, until August 4, 1978, the NASD and all brokers 





8 See, e.g., Section 11A(a)(1)(C)(ii). 


9 The PSE has exempted from its off-board trading 
restrictions securities, such as PRI stock, which are 
both the subject of a delisting application and in which 
the PSE has applied for unlisted trading privileges. 
See, Securities Exchange Act Rel. No. 13656 (June 22, 
1977); 42 F.R. 33400 (June 30, 1977). 


10 if the unlisted trading privileges application of the 
PSE is denied, PRI stock will be traded solely OTC and, 
therefore, will not be subject to current reporting under 
Rule 17a-15. 





and dealers from the requirements of Rule 17a-15 
relating to last sale reports of OTC transactions in the 
common stock of PRI.11 


ACCORDINGLY, IT iS HEREBY ORDERED, that our 
order of June 22, 1977 (as amended by our October 20, 
1977; November 21, 1977; January 23, 1978; and March 
22, 1978 orders) granting PRI’s application to withdraw 
from listing and registration on the PSE be, and it 
hereby is, amended as set forth herein. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20542/May 15, 1978 


In the Matter of 


ALABAMA POWER COMPANY 
600 North 18th Street 
Birmingham, Alabama 35291 


(70-5949) 


NOTICE OF PROPOSAL BY ELECTRIC UTILITY TO 
AMEND INSTALLMENT SALES AGREEMENT WITH 
MUNICIPAL AGENCY RELATING TO POLLUTION 
CONTROL FACILITIES 


NOTICE IS HEREBY GIVEN that Alabama Power 
Company (“Alabama”), an electric utility subsidiary 
company of The Southern Company, a registered 
holding company, has filed a _ post-effective 
amendment to an application-declaration previously 
filed with this Commission pursuant to the Public 





11 This exemption does not prohibit those persons 
individually from complying voluntarily with Rule 
17a-15 as long as such broker or dealer complies with 
the Rule in a uniform and consistent manner. 


Utility Holding Company Act of 1935 (‘‘Act’’) 
designating Sections 9(a), 10 and 12(d) of the Act and 
Rule 44(b)(3) promulgated thereunder as applicable to 
the proposed transaction. All interested persons are 
referred to the amended declaration for a complete 
statement of the proposed transaction. 


On February 23, 1977, the Commission issued an order 
(HCAR No. 19900) authorizing Alabama to enter into an 
Installment Sale Agreement dated as of February 1, 
1977 (“Agreement”) with the Industrial Development 
Board of the Town of West Jefferson (“Board”) to 
finance certain pollution control facilities at Alabama’s 
Miller Steam Plant (“Project”). Pursuant to such 
Agreement the Board purchased the then existing 
portions of the Project, undertook to complete its 
construction and to sell the completed Project to 
Alabama for a purchase price payable in semi-annual 
installments over a term of years. To secure its 
obligations under the Agreement, Alabama granted to 
the Board a security interest in the Project subordinate 
to the lien of the Indenture dated as of January 1, 1942, 
between Alabama and Chemical Bank, as Trustee, as 
supplemented and amended. The Board issued its 
pollution control revenue bonds (“Original Bonds”) 
pursuant to a Trust Indenture dated as of February 1, 
1977 (“Indenture”) in the aggregate principal amount of 
$40,000,000. The Board assigned all its rights, title and 
interest in the Agreement, including such subordinate 
security interest, to the Revenue Bond Trustee as 
security for the pollution control revenue bonds, 
including the Original Bonds, to be issued under the 
Indenture. The proceeds of the sale of the Original 
Bonds were deposited by the Board with the trustee 
under the Indenture (“Revenue Bond Trustee”). Such 
proceeds have been applied to payment of the cost of 
construction of the Project. The total cost of 
construction of the Project will exceed the proceeds of 
the Original Bonds. Consequently, Alabama proposed 
to request that the Board issue up to $60,000,000 in 
additional revenue bonds (“Additional Bonds”). Upon 
issuance of the Additional Bonds, Alabama’s obliga- 
tion under the Agreement to make semi-annual 
purchase price payments will be increased to require 
additional payments sufficient (together with other 
moneys held by the Revenue Bond Trustee under the 
Indenture for that purpose) to pay the principal of and 
interest on the Additional Bonds as they become due 
and payable. The Board and the Revenue Bond Trustee 
will enter into a supplement (“Supplement”) to the 
Indenture providing for the Additional Bonds. The 
Supplement will provide for redemption provisions for 
the Additional Bonds comparable to those provided for 
the Original Bonds. As in the Original Bonds. it is 
proposed that the Additional Bonds will mature not 
more than 30 years from the first day of the month in 
which they are initially issued and will be entitled to 
the benefit of serial maturities and/or a mandatory 
redemption sinking fund calculated to retire not less 
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than 25% of the aggregate principal amount of the 
Additional Bonds prior to maturity. 


It is contemplated that arrangements will be made by 
the Board with one or more investment bankers 
providing for the placement or underwriting of the 
Additional Bonds. Alabama will not be party to such 
arrangements. In accordance with the laws of the State 
of Alabama, the interest rate to be borne by the 
Additional Bonds will be fixed by the Board. Bond 
counsel will issue an opinion that interest on the 
Additional Bonds presently is exempt from federal 
income taxation. Alabama has been advised that the 
annual interest rates on obligations, the interest on 
which is tax exempt, historically have been and can be 
expected at the time of issue of the Additional Bonds 
to be 1-1/2% to 2-1/2% lower than the rates of 
obligations of like tenor and comparable quality, 
interest on which is fully subject to federal income 
taxation. 


A statement of the fees, commissions and expenses to 
be incurred in connection with the proposed trans- 
action will be filed by amendment. The issuance of the 
Additional Bonds is subject to the jurisdiction of the 
Alabama Public Service Commission. No other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 


transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 8, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicants-declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the application-declaration, 
as amended or as it may be further amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 
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For the Commission, by the Divison of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20543/May 16, 1978 


In the Matter of 


MISSISSIPP! POWER COMPANY 
Gulfport, Mississippi 


(70-6129) 


ORDER AUTHORIZING ACQUISITION OF RAILROAD 
CARS FOR TRANSPORTING COAL 


Mississippi Power Company (‘“Mississippi’’), a 
wholly-owned electric utility subsidiary of The 
Southern Company, a registered holding company, has 
filed a declaration and an amendment thereto with this 
Commission pursuant to Sections 9(a) and 10 of the 
Public Utility Holding Company Act of 1935 (“Act”) 
regarding the following proposed transactions. 


Mississippi proposes to purchase railroad coal cars for 
use in transporting coal to Unit No. 1 (“Unit No. 1”) ofa 
steam electric generating plant located along the bank 
of the Pascagoula River in Jackson County, 
Mississippi (“Plant Daniel’). Unit No. 1 began its 
commercial operation in September 1977. Unit No. 2 of 
Plant Daniel, owned by an associate company, Gulf 
Power Company, is expected to operate commercially 
about mid-1980, at which time the entire plant 
consisting of both units and all facilities and 
equipment will be owned as tenants in common by 
Mississippi and Gulf Power Company with each 
company owning an undivided 50% interest therein 
(See HCAR No. 19696 (September 28, 1976)). 


Mississippi has contracted to purchase low sulphur 
coal to be mined in Utah and Colorado. For the year 
1978, the contract calls for the delivery of 500,000 
tons, and for the year 1979 and thereafter it calls for an 
amount of 800,000 tons annually for use as fuel for 
Unit No. 1. In the opinion of Mississippi’s manage- 
ment, the most economical method for obtaining 
reliable delivery service of the coal is by use of several 
unit trains utilizing cars specifically constructed so 


= 





that each will automatically discharge on the coal pile 
at Plant Daniel. Cars for such specialized unit trains are 
not furnished by the railroads but rather are supplied 
by the shipper, with the railroad providing the loco- 
motives and cabooses. A total of approximately 230 
cars will be required for the handling of this coal move- 
ment for use in operation of Unit No. 1. 


Mississippi’s management believes that the most 
economical method of providing the required cars will 
be by purchase thereof. The price for the purchase of 
the cars is $33,720 per car, making an acquisition cost 
of $7,755,600, F.0.B. Covington, Kentucky. It is 
expected that delivery of the cars will begin in June 
1978, and payment will be made by Mississippi within 
15 days after receiving each invoice. There will be eight 
invoices covering 25 cars each and one invoice 
covering 30 cars. 


The proposed acquisition has been authorized by the 
Mississippi Public Service Commission. No other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. The fees and expenses to be incurred in 
connection with the proposed transaction are 
estimated at $24,000, including legal fees of $20,500. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 20450), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said declaration, as amended, be permitted to 
become effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be, and it hereby is, permitted to become 
effective forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20544/May 16, 1978 


1In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 


(70-5634) 


SUPPLEMENTAL ORDER AUTHORIZING TRANSAC- 
TIONS RELATED TO FINANCING OF POLLUTION 
CONTROL FACILITIES 


Alabama Power Company (“Alabama”), an electric util- 
ity subsidiary company of The Southern Company, a 
registered holding company, has filed with this Com- 
mission post-effective amendments to the application 
in this proceeding pursuant to Sections 9(a) and 10 of 
the Public Utility Holding Company Act of 1935 (“Act”) 
regarding the following proposed transactions. 


Pursuant to prior authorization in this proceeding 
(HCAR No. 18908 (April 3, 1975) and HCAR No. 18918 
(April 7, 1975) ), Alabama entered into an Instaliment 
Sale Agreement dated as of April 1, 1975 (“Agree- 
ment”) with the Industrial Development Board of the 
Town of Parrish (“Board”) to finance certain pollution 
control facilities at Alabama’s Gorgas Steam Plant 
(such facilities at such plant referred to hereafter as the 
“Project”). The pollution control facilities are neces- 
sary to comply with prescribed environmental stand- 
ards of the State of Alabama. The post-effective 
amendment relates to certain transactions of Alabama 
related to additional financing of such facilities. 


In accordance with the Agreement, the Board pur- 
chased from Alabama the then existing portions of the 
Project and undertook to complete its construction and 
to sell the completed Project to Alabama for a purchase 
price payable in semi-annual installments over a term 
of years. To secure its obligations under the Agree- 
ment, Alabama granted to the Board a security interest 
in the Project subordinate to the lien of the Indenture 
dated as of January 1, 1942, between Alabama and 
Chemical Bank, as Trustee, as supplemented and 
amended. The Board issued its pollution control rev- 
enue bonds (“Original Bonds”) pursuant to a Trust In- 
denture dated as of April 1, 1975 (“Indenture”) in the 
aggregate principal amount of $28,850,000. The Board 
assigned all its right, title, and interest in the Agree- 
ment, including such subordinate security interest, to 
the Revenue Bond Trustee as security for the pollution 
control revenue bonds, including the Original Bonds, 
to be issued under the Indenture. The proceeds of the 
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sale of the Original Bonds were deposited by the Board 
with the trustee under the Indenture (“Revenue Bond 
Trustee”). Such proceeds have been applied to pay- 
ment of the Cost of Construction (as defined in the 
Agreement) of the Project. 


The total Cost of Construction of the Project will ex- 
ceed the proceeds of the Original Bonds. Consequent- 
ly, Alabama proposes to request that the Board issue 
up to $2,950,000 in additional revenue bonds 
(“Additional Bonds”). Upon issuance of the Additional 
Bonds, Alabama’s obligation under the Agreement to 
make semi-annual purchase price payments will, as 
provided in the Agreement, be increased to require ad- 
ditional payments sufficient (together with other 
moneys held by the Revenue Bond Trustee under the 
Indenture for that purpose) to pay the principal of and 
interest on the Additional Bonds as they become due 
and payable. The Board and the Revenue Bond Trustee 
will enter into a supplement (“Supplement”) to the In- 
denture providing for the Additional Bonds. The Sup- 
plement will provide for redemption provisions for the 
Additional Bonds comparable to those provided for 
the Original Bonds. It is intended that the Additional 
Bonds will mature not more than 30 years from the first 
day of the month in which they are initially issued and 
will be entitled to the benefit of serial maturities and/ 
or a mandatory redemption sinking fund the effect of 
either calculated to retire not less than 25% of the ag- 
gregate principal amount of the Additional Bonds prior 
to maturity. Alabama and the Board will execute and 
deliver to the Revenue Bond Trustee, as required by the 
Indenture, a supplement to the Agreement providing 
for the payment of all expenses and costs incurred or 
to be incurred by virtue of the issuances of the Addi- 
tional Bonds. 


The Board entered into an arrangement with an under- 
writer for the sale of the Additional Bonds. Alabama is 
not a party to such arrangement. The interest rate to be 
borne by the Additional Bonds is 7.25% per annum, re- 
sulting in an effective interest cost to the Board of 
7.3866% per annum. The arrangement provides for a 
sinking fund which will begin May 1, 1999, and is de- 
signed to retire $2,350,000 principal amount of the 
bonds prior to maturity. The Internal Revenue Service 
has issued a ruling that interest on the Additional 
Bonds presently is exempt from Federal income taxa- 
tion. The interest rate on the Additional Bonds is ap- 
proximately 1-1/2 to 2-1/2% lower than the rates of 
obligations of like tenor and comparable quality, inter- 


est on which is fully subject to Federal income taxa- 
tion. 


The fees and expenses to be paid or incurred by 
Alabama, directly or indirectly, in connection with the 
proposed transactions in the post-effective amend- 
ments are estimated at $11,500, including legal fees 
estimated at $10,000. The incurring of the obligations 
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under the Agreement by Alabama has been authorized 
by the Alabama Public Service Commission. No other 


state commission and no federal commission, other — 


than this Commission, has jurisdiction over the pro- 
posed transactions. 


Due notice of the filing of said post-effective amend- 
ments to the application has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 20490), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the appli- 
cable standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said appli- 
cation, as now amended, be granted: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as now amended, be, and it hereby is granted, effective 
forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Reg- 
ulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20545/May 16, 1978 


In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 


(70-6146) 


ORDER AUTHORIZING INSTALLMENT SALES 
AGREEMENTS IN CONNECTION WITH THE ISSU- 
ANCE OF POLLUTION CONTROL REVENUE BONDS 
AND ENVIRONMENTAL IMPROVEMENT REVENUE 
BONDS 





Alabama Power Company (“Alabama”), an electric util- 
ity subsidiary company of The Southern Company, a 
registered holding company, has filed an application 
and amendments thereto with this Commission pursu- 
ant to Sections 9(a), 10 and 12(d) of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rule 44(b) 
(3) of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 44(b)(3) promulgated thereunder as 
applicable to the following proposed transaction. 


Alabama states that in order to comply with prescribed 
air and water quality control standards of the State of 
Alabama it has been and will be necessary to construct 
certain pollution control facilities. The filing relates to 
Alabama’s proposal for its disposition and acquisition 
of the pollution control facilities for use in connection 
with its Farley Nuclear Plant (the “Plant’”) located in 
Houston County, Alabama. By agreement dated March 
4, 1974, between The Industrial Development Board of 
the Town of Columbia, Alabama (the “Board”) and 
Alabama, the Board will issue its pollution control 
revenue bonds and environmental quality revenue 
bonds for paying the cost of the construction and 
equipping of the pollution control facilities at the Plant 
(the “Project”). 


Alabama proposes to enter into two Installment Sale 
Agreements (“Agreements’”) with the Board which wil 
provide for the acquisition and completion of the pro- 
ject by the Board and the issuance by the Board of its 
pollution control revenue bonds and environmental 
improvement revenue bonds (the “Revenue Bonds”) in 
the aggregate principal amount not to exceed 
$3,000,000 to cover a portion of the cost of construc- 
tion of the Project. The proceeds of the sale of the 
Revenue Bonds will be deposited by the Board with the 
trustee (“Revenue Trustee”) under indentures (“Rev- 
enue Indentures”) to be entered into between the Board 
and the Revenue Trustee pursuant to which the Rev- 
enue Bonds are to be issued and secured. Such pro- 
ceeds will be applied to payment of the Cost of Con- 
StruGtion (as defined in the Agreements) of the Project. 
The Agreements also will provide for the sale of the 
Project to Alabama, the payment by Alabama of the 
purchase price for the Project in semi-annual install- 
ments over a term of years, and the assignment to the 
Revenue Trustee of the Board’s interest in, and of the 
moneys receivable by the Board under the Agreements. 
The Agreements will provide that the purchase price for 
the Project, including interest thereon, payable by 
Alabama will be such amount as shall be sufficient (to- 
gether with other moneys held by the Revenue Trustee 
for that purpose) to pay the principal of and premium 
(if any) and interest on the Revenue Bonds as the same 
become due and payable. The Agreements will also 
obligate Alabama to pay the fees and charges of the 
Revenue Trustee. To secure its obligations under the 
Agreements, Alabama proposes to grant to the Board a 
security interest in the Project subordinate to the lien 


of the Indenture dated as of January 1, 1942, between 
Alabama and Chemical Bank, as Trustee, as supple- 
mented and amended, such subordinated security 
interest to be assigned by the Board to the Revenue 
Trustee along with the assignment by the Board of its 
other interests under the Agreements. 


The Agreements will provide that Alabama may at any 
time prepay the purchase price for the Project, includ- 
ing interest thereon, in whole or in part (at the option of 
Alabama), such payment to be sufficient to redeem or 
purchase the outstanding Revenue Bonds in the man- 
ner and to the extent provided in the Revenue Inden- 
tures, including applicable premiums which will be 3% 
of the principal amount in the eleventh year and which 
will reduce by 1/2 of 1% annually thereafter. 


The Agreements will also provide that Alabama may 
prepay the purchase price for the Project, including in- 
terest thereon, in whole at the option of Alabama in 
certain cases of undue burdens or excessive liabilities 
imposed with respect to the Project, its destruction or 
damage beyond practicable or desirable repairability 
and condemnation or taking by eminent domain, or if 
operation of the Plant is enjoined and Alabama deter- 
mines to disocntinue operation thereof, such redemp- 
tions to be at the principal amount plus accrued inter- 
est, but without premium. The Revenue Bonds will 
mature not later than 30 years from the first day of the 
month in which they are initially issued and will 
include serial maturities and/or the benefit of a manda- 
tory redemption sinking fund, the effect of either to be 
calculated to retire not less than 25% of the aggregate 
principal amount of the issue prior to final maturity. 


In order to comply with the applicable laws of the State 
of Alabama it will be necessary for Alabama to convey 
to the Board such portions of the Project as are now 
owned by Alabama (“Existing Facilities”) subject to 
said Indenture between Alabama and Chemical Bank. 
Under the Agreements, Alabama will receive, out of the 
proceeds of the Revenue Bonds, an amount equal to 
Alabama’s original cost for the existing facilities, in- 
cluding amounts advanced by Alabama to the Board on 
account of any Cost of Construction. The existing fa- 
cilities will thereupon become a part of the Project 
which is to be completed by the Board and which 
Alabama proposes to purchase as provided in the 
Agreements. 


The Board has entered into an arrangement with an 
underwriter for the sale of the Revenue Bonds. The in- 
terest rate to be borne by the Revenue Bonds is 7.25% 
per annum, resulting in an effective interest cost to the 
Board of 7.3867% per annum. The arrangement pro- 
vides for sinking funds which will begin May 1, 1999, 
and are designed to retire $2,400,000 principal amount 
of the bonds prior to maturity. Alabama is not a party 
to underwriting agreement for the Revenue Bonds. 
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Bond counsel will issue an opinion that interest on the 
Revenue Bonds will be exempt from Federal income 
taxation. The interest rate on the Revenue Bonds is 
approximately 1-1/2 to 2-1/2% lower than the rates of 
obligations of like tenor and comparable quality, inter- 
est on which is fully subject to Federal income taxa- 
tion. 


The fees and expenses to be incurred by Alabama in 
connection with this transaction are estimated at 
$13,500 including legal fees estimated at $10,000. The 
Alabama Public Service Commission has approved the 
issuance of the pollution control obligations under the 
Agreements by Alabama. No other state commission 
or federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


Due notice of the filing of said application, as 
amended, has been given in the manner prescribed in 
Rule 23 promulgated under the Act (HCAR Nos. 20489 
and 20511), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applica- 
ble standards of the Act and the rules thereunder are 
satisfied, and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that the 
application, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, granted, effective 
forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Reg- 
ulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20546 /May 17, 1978 


In the Matter of 
METROPOLITAN EDISON COMPANY 


Berks County, Pennsylvania 
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(70-5982) 


ORDER AUTHORIZING ISSUE AND SALE OF SHORT- 
TERM NOTES TO BANKS 


Metropolitan Edison Company (“Met-Ed”), an electric 
utility subsidiary company of General Public Utilities 
Corporation, a registered holding company, has filed 
with this Commission post-effective amendments to 
its application previously filed in this proceeding pur- 
suant to Section 6(b) of the Public Utility Holding 
Company Act of 1935 (“Act”) regarding the following 
proposed transaction. 


By order dated December 30, 1977 (HCAR No. 20358), 
the Commission authorized Met-Ed, for the period end- 
ing December 31, 1978, to issue or renew notes of a 
maturity of nine months or less, evidencing short-term 
bank borrowings provided that the aggregate principal 
amount of such notes to be outstanding at any one 
time shall not exceed the lesser of (a) $66,000,000, or 
(b) the amount permitted by Met-Ed’s Articles of Incor- 
poration provided, that said aggregate principal 
amount shall be reduced upon the consummation of 
the transfers of ownership interests in certain nuclear 
generating stations as described in the separate appli- 
cation docketed in File No. 70-5951. In no event shall 
any such reduction result in a lesser amount which 
Met-Ed would otherwise permitted to have outstanding 
without order of the Commission. Upon consummation 
of the above-mentioned transfers, authority herein 
granted would be relinquished. 


Met-Ed now requests that the aggregate principal 
amount of the aforesaid notes to be outstanding at any 
one time be increased to $85,000,000. In all other 
respects, the transactions as heretofore authorized by 
the Commission would remain unchanged. 


The new notes will bear interest at the prime rate, 
which may be the floating rate of the lending bank, for 
commercial borrowing at the date of issue of such 
note, will mature not more than nine months from the 
date of issue, will be prepayable at any time without 
premium, and will not be issued as part of a public of- 
fering. Although no commitments or agreements for 
such borrowings have been made, Met-Ed expects 
that, as and to the extent that its cash needs require, 
borrowings will be effected from time to time from 
among 31 designated banks. 


It is stated that the banks generally require compen- 
sating balances ranging from a minimum of 10% of the 
line of credit to a maximum of 10% of the line plus 
10% of the loan outstanding. Assuming a 8% prime 
rate and a 20% compensating balance, the effective 
interest rate to be paid by Met-Ed would be 10%. 





Met-Ed proposes to use the proceeds of the short-term 
loans to provide funds for its short-term working capi- 
tal requirements, including repayment of other short- 
term borrowings, and to provide a temporary source of 
funds for construction expenditures. Met-Ed states 
that it now has short-term notes outstanding in an 
aggregate principal amount of $64,800,000. The cost of 
Met-Ed’s 1978 construction program is approximately 
$86,977,000. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at $2,000. 
No state commission and no federal commission, 
other than this Commission, has jurisdiction with re- 
spect to the proposed transaction. 


Due notice of the filing of said post-effective amend- 
ments to the application has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 20504), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applica- 
ble standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said appli- 
cation, as amended by said post-effective amend- 
ments, be granted: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended by said post-effective amendments, be, 
and it hereby is, granted forthwith, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act, except that certificates thereunder shall 
be filed quarterly. 


For the Commission, by the Division of Corporate Reg- 
ulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20547 /May 17, 1978 


(S7-741) 


UNIFORM SYSTEM OF ACCOUNTS FOR MUTUAL 
AND SUBSIDIARY SERVICE COMPANIES 


AGENCY: Securities and Exchange Commission. 


ACTION: Proposed amendments. 


SUMMARY: The Commission proposes to amend its 
Uniform System of Accounts for'Mutual and Subsidiary 
Service Companies promulgated pursuant to the Public 
Utility Holding Company Act of 1935 and provide for a 
system of accounts which follows, with modifications, 
The Federal Energy Regulatory Commission’s Uniform 
System of Accounts. The Commission also proposes 
to amend Rule 93 to require service companies to keep 
their accounts and records in accordance with the pro- 
posed amended Uniform System of Accounts. Adop- 
tion of these proposals would require the service com- 
panies to (1) design subaccounts and keep memoran- 
dum and time records to facilitate the preparation of re- 
ports and statements required by regulatory commis- 
sions and facilitate the conduct of audit and account 
inspection programs, (2) establish a work order system 
to accumulate reimbursable costs and charges to cus- 
tomers, and (3) account for compensation to be paid 
for use of capital. 


DATES: Comments must be received on or before 
August 1, 1978. Proposed Effective Date: Not later than 
January 1, 1979. 


ADDRESS: Comments should refer to File S7-741 and 
should be submitted in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol St., Washington, D.C. 
20549. All comments will be available for public in- 
spection. 


FOR FURTHER INFORMATION CONTACT: Leon C. 
Rubin (202) 523-5677 or Robert P. Wason (202) 
523-5685, Division of Corporate Regulation, 500 North 
Capitol St., Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Uniform Sys- 
tem of Accounts For Mutual and Subsidiary Service 
Companies (“Uniform System of. Accounts”) was 
adopted May 12, 1936. Historically, the activities of 
service companies have centered on accounting, ad- 
ministration, financing and engineering services. To- 
day, such companies’ services have been expanded to 
include data processing, modeling, fuel management 
and analysis, rate analysis, systems analysis, budget- 
ing, and other support services. There are presently 
eleven jurisdictional subsidiary companies which, 
during 1977, rendered over $363 million of services, at 
cost, to the jurisdictional electric and gas operating 
utilities. The cost of these services represented 2.10% 
of operating revenues of these utilities. 
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Operating utilities not part of holding company sys- 
tems generally perform these functions themselves, 
with the aid of independent contractors. Many of these 
operating utilities are subject to the jurisdiction of the 
Federal Energy Regulatory Commission (“FERC”), 
formerly the Federal Power Commission, and keep 
their accounts and records in accordance with the 
FERC Uniform System of Accounts (“FERC System of 
Accounts”). Most of the remaining operating utilities 
keep their accounts and records in accordance with the 
uniform system of accounts prescribed by their respec- 
tive state regulatory commissions, which in most in- 
stances is similiar to the FERC System of Accounts. 
The FERC System of Accounts is designed for operat- 
ing utilities. Although it is broad enough to cover the 
costs associated with self performed service functions, 
it does not deal with the accounting requirements of 
service, at cost, by a separate service company to a 
group of associated utility companies. The proposal 
would replace the Commission’s present system of 
accounts, adopted in 1936, for such separate service 
companies with a system consistent with the FERC ac- 
counts and also provide accounts analyzing service 
company revenues and the rate of return on service 
company capital, all of which are included generally in 
the cost of service of the operating utilities. The pro- 
posal would require service companies to keep their 
accounts and records in accordance witht he proposed 
revised Uniform System of Accounts. It would require 
the service company to design a subaccount structure 
and to keep memorandum and time records appropriate 
to any service functions or departmental structures 
needed for a full accounting of all transactions of such 
company. 


The Commission believes that the proposed revision 
would: (1) facilitate coordination of accounts for con- 
solidation purposes, (2) facilitate the preparation of re- 
ports and statements required by regulatory commis- 
sions and the conduct of audit and account inspection 
programs, and (3) incorporate compliance with gener- 
ally accepted accounting principles, standards and 
regulations. 


Accordingly, pursuant to provisions of the Public Util- 
ity Holding Company Act of 1935 (Secs. 13, 15, and 
20(a), 49 Stat. 825, 828, 833; 15 U.S.C. 79m, 790, 79t), 
the Commission proposes to amend 17 CFR Chapter II 
as follows: 


1. By revising §250.93 to read as follows: 


§250.93 Accounts and records of mutual and subsid- 
iary service companies 


Every mutual service company and every company 
whose organization and conduct of business the Com- 
mission has found, pursuant to s250.88, to meet the 
requirements of section 13(b) (49 Stat. 825; 15 U.S.C. 
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79m), shall keep such accounts, cost-accounting pro- 
cedures, correspondence, memoranda, papers, books, 


and other records in such manner and preserve them ~— 


for such periods, as are prescribed in the Uniform Sys- 
tem of Accounts for Mutual and Subsidiary Service 
Companies under the Public Utiltiy Holding Company 
Act of 1935 (49 Stat. 803, et seq: 15 U.S.C. 79a to 
792-5), dated May 12, 1936, as amended’ and shall 
keep no other records with respect to the same subject 
matter except (a) records other than accounts, (b) rec- 
ords required by state law, (c) subaccounts or support- 
ing accounts which are not inconsistent with the 
accounts required by such uniform system, and (d) 
such other accounts as may be authorized by the Com- 
mission. This section, as amended, shall become ef- 
fective not later than January 1, 1979, except that a 
company as to which the Commission does not grant 
such approval, or make such finding, until after that 
date shall not be subject to this section until the first of 
the month following such approval or finding. 


2. By revising and restating Part 256 to read as 
follows: 


PART 256—UNIFORM SYSTEM OF ACCOUNTS FOR 
MUTUAL SERVICE COMPANIES AND SUBSIDIARY 


SERVICE COMPANIES SUBJECT TO THE PUBLIC 
UTILITY HOLDING COMPANY ACT OF 1935 


GENERAL INSTRUCTIONS 


Sec. 


256.00-1 
256.01-1 


Preface. 

Companies for which this system of ac- 
counts is prescribed. 

Application to companies doing business 
with nonassociate companies. 

General structure of accounting system. 
Construction and centralized procurement 
accounting. 

Determination of service cost accounting. 
Departmental classification required. 
Records. 

Definitions. 

Unbilled items. 

Submission of questions. 


256.01-2 


256.01-3 
256.01-4 


256.01-5 
256.01-7 
256.01-8 
256.01-9 
256.01-10 
256.01-11 





7 Copies of the printed pamphlet containing the 
Uniform System of Accounts for Mutual and Subsidiary 
Service Companies, as amended, are available upon 
request from the Securities and Exchange Commis- 
sion. 





BALANCE SHEET ACCOUNTS: 
ASSETS AND OTHER DEBIT ACCOUNTS 


1. Service Company Property 


256.101 Service company property. 

256.107 Construction work in progress. 

256.108 Accumulated provision for depreciation and 
amortization of service company property. 


2. Investments 


256.123 Receivables from associate companies. 
256.124 Other investments. 


3. Current and Accrued Assets 


256.131 
256.134 
256.135 
256.136 
256.141 
256.143 
256.144 


Cash. 

Special deposits. 

Working funds. 

Temporary cash investments. 

Notes receivable. 

Accounts receivable. 

Accumulated provision for uncollectable 
accounts. 

Notes receivable from associate companies. 
Accounts receivable from associate com- 
panier. 

Fuel stock expenses undistributed. 
Materials and supplies. 

Stores expense undistributed. 

Prepayments. 

Miscellaneous current and accrued assets. 


256.145 
256.146 


256.152 
256.154 
256.163 
256.165 
256.174 


4. Deferred Debits 


256.181 
256.184 
256.186 
256.188 


Unamortized debt expense. 

Clearing account. 

Miscellaneous deferred debits. 

Research, development and demonstration 
expenditures. 

Accumulated deferred income taxes (pre- 
paid). 


256.190 


5. Proprietary Capital 


256.201 Common stock issued. 

256.211 Miscellaneous paid-in-capital. 
256.215 Appropriated retained earnings. 
256.216 Unappropriated retained earnings. 


6. Long-term Debt 


256.221 
256.223 


Bonds. 

Notes and advances from associate com- 
panies. 

Other long-term debt. 

Unamortized premium on long-term debt. 


256.224 
256.225 


256.226 Unamortized discount on long-term debt- 
debit. 


7. Current and Accrued Liabilities 


256.231 
256.232 
256.233 
256.234 
256.236 
256.237 
256.238 
256.241 
256.242 


Notes payable. 

Accounts payable. 

Notes payable to associate companies. 
Accounts payable to associate companies. 
Taxes accrued. 

Interest accrued. 

Dividends declared. 

Tax collections payable. 

Miscellaneous current and accrued liabil- 
ities. 


8. Deferred Credits 


256.253 Other deferred credits. 
256.255 Accumulated deferred investment tax 
credits. 


9. Accumulated Deferred Income Taxes 


256.282 Accumulated deferred income taxes. 


INCOME AND EXPENSE ACCOUNTS 
1. Income Accounts 


256.457 Services rendered to associate companies. 
256.458 Services rendered to nonassociate persons. 
256.421 Miscellaneous income. 


2. Expense Accounts 


256.920 
256.921 
256.922 
256.923 
256.924 
256.925 


Salaries and wages. 

Office supplies and expenses. 
Administrative expense transferred-credit. 
Outside services employed. 

Property insurance. 

Injuries and damages. 

256.926 Employee pensions and benefits. 
256.928 Regulatory commission expense. 
256.930.1 General advertising expenses. 

256.930.2 Miscellaneous general expenses. 
256.931 Rents. 

256.932 Maintenance of structure and equipment. 
256.403 Depreciation and amortization expense. 
256.408 Taxes other than income taxes. 

256.409 Income taxes. 

256.410 Provision for deferred income taxes. 
256.411 Provision for deferred income taxes—credit. 
256.411.5 Investment tax credit. 

256.426.1 Donations. 

256.426.5 Other deductions. 

256.427 Interest on long-term debt. 

256.430 Interest on debt to associate companies. 
256.431 Other interest expenses. 
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AUTHORITY: The provisions of this Part 256 issued 
under Secs. 13, 15, 20, 49 Stat. 825, 828, 833; 15 U.S.C. 
79m, 790, 79t. 


GENERAL INSTRUCTIONS 


NOTE: Cross references to accounts are made by citing 
the account number, e.g., account 201 instead of the 
corresponding section number (§256.201). 


CROSS REFERENCES: For general rules and regula- 
tions, Public Utility Holding Company Act of 1935, see 
Part 250 of this chapter. For uniform system of accounts 
for public utility holding companies, Public Utility 
Holding company Act of 1935, see Part 257 of this 
chapter. 


§256.00-1 Preface. 


(a) The accompanying Uniform System of Accounts for 
Mutual Service and Subsidiary Service Companies rep- 
resents a modernization of the accounting system for 
such companies to provide a detailed system of ac- 
counts which is tailored to expanded services, includ- 
ing data processing, rate analysis, system analysis, 
budgeting and other support services presently being 
rendered by such companies. This Uniform System of 
Accounts is not applicable to: (1) companies engaged 
in the financing, acquisition, exploration, development 
or production of fuel; and (2) companies engaged in 
the financing or ownership of fuel transportation and 
handling equipment. 


(b) It has been the Commission’s task to provide a sys- 
tem comprehensive enough to cover the traditional ser- 
vices and the present services being performed by such 
companies, yet elastic enough to permit adaptation to 
varying requirements; a system which faithfully ap- 
plied, will provide information essential in the admin- 
istration of section 13 of the Public Utility Holding 
Company Act of 1935, will be workable and reasonably 
simple from an operating viewpoint, and free from un- 
necessary complexities or burdensome requirements 
which might render it incompatible with the interests 
of investors or consumers. 


(c) The uniform system of accounts provided requires 
the service company to (1) design subaccounts and 
keep memorandum and time records to facilitate the 
preparation of reports and statements required by reg- 
ulatory commissions and facilitate the conduct of audit 
and account inspection programs, (2) establish a work 
order system to accumulate reimbursable costs and 
charges to customers, and (3) account for compensa- 
tion to be paid for use of capital. 


(d) Credits to the accounts or memorandum records 
may be made upon the basis of estimated costs to 
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associate companies which shall conform as nearly as 
may be practicable to actual costs, provided that at | 
stated intervals adjustments to actual costs shall be © 
made. Such adjustments may be made at intervals dur- 
ing the fiscal year, but final adjustments shall be made 
at the end of such year. Overbillings or underbillings 
arising from these adjustments should be cleared 
through the appropriate account and offset by adjust- 
ments to other accounts involved. 


(e) The “expense” accounts provided have been de- 
signed to show the cost of each general class of ser- 
vice furnished by the service company and with a view 
toward securing an equitable allocation thereof to the 
associate companies served. 


Consideration was given to a further and more ex- 
tended classification of service costs so as to more ex- 
tensively identify them with the several functional pro- 
cesses of the associate companies served. In this con- 
nection, each service company shall maintain a work 
order system for accumulating reimbursable costs and 
charges to customers and maintain time records for all 
service company employees within reasonable cost 
benefit standards in order to secure a more exact allo- 
cation of all expenses assignable to the several func- 
tional processes and chargeable to the companies 
served. It is believed that the results to be obtained in- 
formation to be called for in the annual reports, will 
supply a better basis of identifying cost than is pres- 
ently available. 


CROSS REFERENCE: For rule adopting this Uniform 
System of Accounts, see §250.93. For regulations 
under Section 13 of the Act, see §250.80 to 250.95. 


§250.01-1 Companies for which this system of ac- 
counts is prescribed. 


(a) This Uniform System of Accounts is designed for 
use by: 


(1) Any company operating, or organized to operate, as 
a mutual service company under the provisions of Sec- 
tion 13 of the Public Utility Holding Company Act of 
1935, and 


(2) Any subsidiary company whose organization and 
conduct of business the Commission has found to 
meet the requirements of Section 13(b) of the Public 
Utility Holding Company Act of 1935, with respect to 
the performance of services or construction work for, 
or the sale of goods to, associate companies. 


(b) This Uniform System of Accounts is not applicable 
to: (1) companies engaged in the financing, acquisi- 
tion, exploration, development or production of fuel; 
and (2) companies engaged in the financing or owner- 
ship of fuel transportation and handling equipment. 





§250.01.2 Application to companies doing business 
with nonassociate companies. 


While this Uniform System of Accounts is designed for 
companies whose principal business is the perform- 
ance of services or construction for associate com- 
panies at cost, it contemplates situations in which the 
service company may perform service or construction 
for nonassociate companies in transactions in which 
charges are not limited to cost. In recognition of the 
element of profit in such cases, a subaccount is in- 
cluded in the “Income” group for “Excess or deficiency 
on servicing nonassociate persons.” In computing 
charges to associate companies, any net credit to this 
account must be deducted from amounts reimbursable 
by associate companies for compensation for use of 
capital invested in the service company. A deficiency, 
however, may not be charged directly or indirectly to an 
associate company unless such charge is authorized 
by a State or Federal Commission having jurisdiction. 
To the extent not so authorized, such a deficiency will 
effectively reduce the net return on capital invested in 
the service company. 


§256.01-3 General structure of accounting system. 


(a) The accounts provided herein are in two general 
categories: balance sheet accounts and income and 
expense accounts. Subsidiary accounts are provided 
for the details of account 101, Service company prop- 
erty. 


(b) The income and expense accounts include, under 
separate divisions, accounts for recording the revenue 
or income earned or received and also appropriate ac- 
counts for all expenses of operation, maintenance, 
taxes, interest, all elements of cost allocable to the 
service performed, and compensation for the use of 
capital. Appropriate subdivisions or subaccounts 
should provided for each service company department 
or division. 


(c) All disbursements and expenses of the service 
company for service performed for associate com- 
panies are recoverable from such companies. In the 
interest of minimizing questions as to the propriety of 
charges for reimbursement, each service company 
shall maintain a work order system for accumulating all 
direct costs. To the maximum extent possible, such 
costs shall be accumulated by direct charges. All em- 
ployees, including officers, of the service company 
shall keep, within reasonable cost benefit standards, 
time records which permit ready identification of the 
hours worked, account numbers charged, department, 
work order number and other code designations that 
facilitate proper classification. 


(d) The numbers to the right of the decimal point in 
most cases correspond with the respective account 


numbers in the Uniform System of Accounts for Public 
Utilities and Licensees (18 CFR 101) of the Federal 
Energy Regulatory Commission and shall be con- 
sidered as parts of the account titles. Each service 
company, however, may adopt for its own purposes a 
different system of account numbers provided that the 
account numbers herein prescribed shall appear in the 
descriptive headings of the ledger accounts and, if 
practicable, on various original source documents. 
Service companies adopting a different system of 
account numbers for their own purposes shall keep 
readily available a list which indicates its account num- 
bers and the corresponding account numbers provided 
herein. Records of service companies shall be main- 
tained in a manner permitting ready analysis by pre- 
scribed accounts (with direct reference to the source of 
each item of the books of original entry) and permitting 
preparation of financial operating statements directly 
from such records at the end of each accounting 
period. 


§256.01-4 Construction and centralized procurement 
accounting. 


(a) Specific accounts have not been provided in which 
to classify expenditures made in the performance of 
construction contracts, under which the service 
company undertakes to construct physical property for 
associate or nonassociate companies. The difference 
in the nature of undertakings which will be embraced in 
such contracts renders impracticable an attempt to 
prescribe the accounts applicable in all cases. The ser- 
vice company shall keep records to show the cost of 
each construction project, the amount of service costs 
allocated thereto, and such additional classification of 
expenditures relating to a construction project as will 
meet the accounting requirements of the associate 
company for which the work is performed. 


(b) Service costs allocated to construction shall in- 
clude the proper proportion of salaries, expense of of- 
ficers and employees, pay of employees on the service 
company’s regular staff specifically assigned to con- 
struction work, and other expenses of maintaining the 
service company’s organization and equipment. Cost 
of materials, construction payrolls, outside services, 
and other expenses directly attributable to construc- 
tion work shall be excluded from the accounting sys- 
tem of the service company and charged directly by the 
vendor or supplier to the associate companies’ con- 
struction project. 


(c) Service costs allocated to centralized procurement 
activities shall include only the cost of the support ser- 
vices performed by the service company in connection 
with the procurement of goods for associate com- 
panies. Cost of goods procured shall be excluded from 
the accounting system of the service company and 
charged directly by the vendor or supplier to the asso- 
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ciate company concerned. The service company shall 
keep records indicating the cost of goods, if any, it 
procures for each associate company and the amount 
of service costs allocated thereto. These records 
should be maintained to meet the Federal Energy Reg- 
ulatory Commission’s accounting requirements for 
electric and gas companies. 


§256.01-5 Determination of service cost accounting. 


(a) Service at cost and fair allocation of costs require, 
first of all, an accurate accounting for the elements 
which make up the aggregate expense of conducting 
the business of the service company. In the accounts 
herein prescribed, the total amounts included in the 
expense accounts during any period plus such amount 
as appropriately may be added as compensation for the 
use of capital constitute cost during such period. 


§256.01-7 Department classification required. 


The importance of “salaries and wages” as an element 
of cost requires analysis of this item of expense by 
departmental or other functional category in 
accordance with the departmental organization of the 
service company. To the extent practicable, such 
departmental organization should be established along 
lines which will provide a readily available basis for 
analysis. 


§256.01-8 Records. 


(a) The books of account and other records of the 
service company shall be so kept as to show fully the 
facts pertaining to all entries in these accounts. All 
such entries shall be supported by sufficient detailed 
information to permit ready identification and audit. 


(b) The books and records referred to herein shall 
include not only accounting records in a limited techni- 
cal sense but all other records such as minute books, 
stock books, reports, working papers, memoranda, 
etc., which may be useful in developing the history of 
or facts regarding any transactions of the service com- 
pany. 


(c) No company shall destroy any records except as 
authorized by the provisions of Part 256(a) of this 
chapter. 


(d) The accounts may be subdivided, provided such 
subdivisions do not impair the integrity of the pre- 
scribed accounts. The titles of all subdivisions or sub- 
accounts shall refer by number to the accounts of 
which they are subdivisions. 
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(e) Clearing-accounts shall be kept when necessary 
or useful in making the proper distribution of items to 
the appropriate accounts prescribed herein or in accu- 
mulating overhead type items such as rent, utility, 
employee benefits, etc., that are to be allocated to 
work orders. 


(f) As of the effective date of this Uniform System of 
Accounts, the several accounts prescribed herein shall 
be opened by transferring thereto the balances carried 
in the accounts previously maintained by the service 
company. The service company is authorized to make 
such subdivisions, reclassification, or consolidations 
of such balances as are necessary to meet the require- 
ments of this Uniform System of Accounts. 


(g) Except where this Uniform System of Accounts 
accords specific treatment for specified accounts, all 
accounts and financial statements shall be maintained 
in accordance with Regulation S-X and Accounting 
Series Releases of this Commission. The Uniform 
System of Accounts promulgated by the Federal 
Energy Regulatory Commission, as amended from 
time to time, and the interpretations thereof adopted 
from time to time by the Federal Energy Regulatory 
Commission, and accounting regulations and orders of 
any other Federal or State Commission having juris- 
diction over associate companies shall be complied 
with unless inconsistent with the requirements of this 
system and Regulation S-X. 


§256.01-9 Definitions 


Definitions contained in the Public Utility Holding 
Company Act of 1935 shall be applicable to terms not 
specifically defined herein. 


(a) “Accounts” means the accounts prescribed by 
this Uniform System of Accounts. 


(b) “Associate company” means any company in the 
same holding company system. 


(c) ‘‘Company” or “the company,” when not 
otherwise indicated in the context, means the service 
company. 


(d) “Commission” 
Exchange Commission. 


means the Securities and 


(e) “Direct cost” shall include those costs which can 
be separately identified through a work order system, 
without unreasonable effort or expense, as being 
applicable to services performed to associate and 
nonassociate companies. Cost incidental or directly 
related to a directly charged item shall be classified as. 
direct costs. 





(f) “Federal commission” means any Federal agency, 
including the Securities and Exchange Commission, 
which has jurisdiction to regulate public utility 
companies in some relevant respect. 


(g) “Federal Energy Regulatory Commission” means 
the Federal Energy Regulatory Commission or any 
successor thereto. 


(h) “Holding company system” means any holding 
company, together with all of its subsidiary companies 
and all mutual service companies of which such 
holding company or any subsidiary company thereof is 
a member company. 


(i) “Indirect cost” shall include those costs which 
cannot be separately identified without unreasonable 
effort or expense, and includes overhead, general 
services and support cost on a departmental basis. 


(j) “Mutual service company,” “service company” or 
“subsidiary service company” means a company 
approved by the Commission as a mutual service 
company or a subsidiary company of a registered 
holding company found by the Commission to be 
organized and conducted as to meet the requirements 
of Section 13(b) of the Act and the provisions of Rule 
88 promulgated thereunder but shall not include: (1) 
companies engaged in the financing, acquisition, 


exploration, development or production of fuel; and (2) 
companies engaged in the financing or ownership of 
fuel transportation and handling equipment. 


(k) “Operating company” means an electric utility 
company or gas utility company as defined in the Act. 


(I) “Person” means an individual or company. 


(m) “State commission” means any commission, 
board, agency, or officer, by whatever name 
designated, or a State, municipality, or other political 
subdivision of a State which under the laws of such 
state has jurisdiction to regulate public-utility 
companies. 


(n) “Uniform system of accounts” means the Uniform 
System of Accounts for Mutual Service Companies and 
Subsidiary Service Companies prescribed herein, as 
amended from time to time. 


(0) “Work order system” means a system for the 
accumulation of service company cost on a job, project 
or functional basis which utilized schedules and 
worksheets and is necessary for the accounting of 
charges billed to associate and nonassociate 
companies. 


§256.01-10 Unbilled items. 


When the amount of any known item affecting these 
accounts cannot be accurately determined in time for 
inclusion in the accounts of the fiscal year in which the 
transaction occurs, the amount of the item shall be 
estimated and included in the proper accounts. When 
the item is billed, the necessary adjustments shall be 
made through the accounts in which the estimate was 


‘recorded. If, during the interval between the date of 


inclusion of the item in the accounts and the date on 
which it is billed, a substantial difference from the 
initial estimate is determined, appropriate adjustments 
shall be made in the current accounts to cover such 
difference. The service company is not required to 
anticipate minor items which would not appreciably 
affect these accounts. 


§256.01-11 Submission of questions. 


To promote and maintain uniformity in accounting, the 
service companies shall submit all questions of 
doubtful interpretation of the prescribed accounting to 
the Division of Corporate Regulation or its successor 
for consideration and decision. 


BALANCE SHEET ACCOUNTS: 
ASSETS AND OTHER DEBIT ACCOUNTS 
1. SERVICE COMPANY PROPERTY 
§256.101 Service company property. 


This account shall include the cost of service company 
property included in subaccounts 301 and 303 through 
311 prescribed herein. 


§256.107 Construction work in progress. 


This account shall include the total of the balances of 
work orders for service company property in process of 
construction. Work orders shall be cleared from this 
account as soon as practicable after completion of the 
job. 


§256.108 Accumulated provision for depreciation and 
amortization of service company property. 


(a) This account shall be credited with the amounts 
charged to account 403, Depreciation and amortization 
expense. 


(b) At the time of retirement of depreciable service 
company property, this account shall be charged with 
the book cost of the property retired and the cost of 
removal, and shall be credited with the salvage value 
and any other amounts recovered, such as insurance, 
unless the company maintains cost and related 
reserves for specific units or types of property. 
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(c) Individual subaccounts for each classification of 
property listed under account 101 shall be maintained. 


2. INVESTMENTS 
§256.123 Investments in associate companies. 


This account shall only include notes receivable, 
advances, and other balances in open accounts with 
associate companies, which are not subject to current 
settlement. 


§256.124 Other investments. 


This account shall include the cost of investments in 
securities, club memberships, associations, life 
insurance policy for employees, or other miscel- 
laneous investments, other than account 136, 
Temporary cash investments. This account shall not be 
used for investments in securities of, and/or advances 
to, associate companies. The account shall be 
maintained in such manner as to show the nature and 
amount of each investment. 


3. CURRENT AND ACCRUED ASSETS 


§256.131 Cash. 


This account shall include the amount of current cash 
funds except working funds. 


§256.134 Special deposits. 


This account shall include deposits with fiscal agents 
or others for special purposes. Entries to this account 


shall specify the purpose for which the deposit is 
made. 


§256.135 Working funds. 


This account shall include cash advanced to officers, 


agents, employees and others as petty cash or working 
funds. 


§256.136 Temporary cash investments. 


This account shall include the cost of investments, 
such as demand and time loans, bankers’ acceptances, 
United States Treasury obligations, marketable 
securities, and other similar investments, acquired for 
the purpose of temporarily investing cash. 


§256.141 Notes receivable. 


This account shall include the cost of all notes 
receivable and similar evidences of amounts due within 
one year from persons other than associate 
companies. The account shall be so maintained as to 
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show separately amounts due from officers, directors, 
employees and others. 


§256.143 Accounts receivable. 
This account shall include amounts due on open 
accounts, other than amounts due from associate 


companies. 


§256.144 Accumulated provision for 
accounts. 


uncollectible 


This account shall be credited with amounts provided 
for losses on notes and accounts receivable which may 
become uncollectible, and also with collections on 
accounts previously charged hereto. 


§256.145 Notes receivable from associate companies. 


§256.146 Accounts 
companies. 


receivable from associate 


These accounts shall include notes and balances in 
open accounts due from associate companies which 
are expected to be paid in full within one year. Items 
which are not paid within twelve months from due date 
shall be transferred to account 123, Investments in 
associate companies. 


NOTE: Expenditures which do not pertain to 
performance of services by the service company should 
be paid directly by the associate company. 
Accommodation payments, if appropriate, for the 
account of an associate company would be included in 
this account, but shall be segregated in a subaccount. 


§256.152 Fuel stock expenses undistributed. 


The service company shall utilize this account, where 
appropriate, to include the cost of service company 
labor and of office supplies used and operating 
expenses incurred with respect to the review, analysis 
and management of fuel supply contracts or 
agreements, the accumulation of fuel information and 
its interpretation, the logistics and handling of fuel, 
and other related support functions, as a service to the 
associate companies engaged in the procurement and 
transportation of fuel. This account shall be 
maintained to show the expenses attributable to each 
associate company through the use of work orders. All 
expenses of a service company’s fuel department or 
functions shall be cleared through this account. 


§256.154 Materials and supplies. 


The service company shall utilize this account, where 
appropriate, to include the costs of materials and 
supplies held for use by the service company in 
performing its services. The cost of material and 





supplies attributable to work orders for service 
company property in process of construction shall be 
charged to account 107, Construction work in 
progress. 


Materials and supplies issued shall be credited hereto 
and charged to the appropriate expense or other 
accounts on the basis of a unit price determined by the 
use of cumulative average, first-in-first-out, or such 
other method of inventory accounting as conforms 
with generally accepted accounting standards 
consistently applied. 


§256.163 Stores expense undistributed. 


(a) The service company shall utilize this account, 
where appropriate, to include the service cost of labor 
and expenses incurred with respect to centralized 
procurement activities rendered to associate or 
nonassociate companies. 


(b) ITEMS 


(1) Supervision of purchasing and stores 
department to extent assignable to 
materials handled through stores. 


(2) Purchasing department activities in 
checking materials needs, investigating 
sources of supply, analyzing prices, 
preparing and placing orders, and related 
activities to extent applicable to materials 
handled through stores. 


(3) Unloading from shipping facility and 
putting in storage. 


(4) Inspecting and testing materials and 
supplies when not assignable to specific 
items. 


(5) Keeping stock records, including 
recording and posting of materials receipts 
and issues and maintaining inventory record 
of stock. 

(6) Communication service. 


(7) Cash and other discounts not 
practically assignable to specific materials. 


Freight, express, etc., when not assignable 
to specific items. 


Transportation expense. 


Excise and other similar taxes not 
assignable to specific materials. 


This account shall be maintained to show the expenses 
attributable to each associate company through the 
use of work orders. All expenses of a service 
company’s centralized procurement activities shall be 
cleared through this account. 


(c) Any amounts applicable to fuel costs would be 
included in account 152, Fuel stock expenses 
undistributed. 


§256.165 Prepayments. 


This account shall include amounts representing 
prepayments of insurance, rents, taxes, interest and 
miscellaneous items, and appropriate subaccounts 
shall be maintained in respect of each class of 
prepayment. 


§256.174 Miscellaneous current and accrued assets. 


This account shall include the cost of all other current 
and accrued assets not provided for elsewhere. The 
records supporting this account shall be maintained so 
as to show the nature of each asset included herein. 


4. DEFERRED DEBITS 
§256.181 Unamortized debt expense. 


This account shall include expenses related to the 
issuance or assumption of debt securities. Amounts 
recorded in this account shall be amortized over the life 
of each respective issue under a plan which will 
distribute the amount equitably over the life of the 
security. The amortization shall be on a monthly basis, 
and the amounts thereof shall be charged to account 
431, Other interest expense. 


§256.184 Clearing accounts. 


This account shall include undistributed balances in 
clearing accounts at the date of the balance sheet. 
Balances shall be substantially cleared not later than 
the end of the calendar year. 


§256.186 Miscellaneous deferred debits. 


This account shall include all debits not provided for 
elsewhere, such as the costs of service performed 
which have not been billed to associate or 
nonassociate companies and unusual or extraordinary 
expenses, not included in other accounts, and items 
the proper final disposition of which is uncertain. The 
records supporting the entries to this account shall be 
so kept that the service company can furnish full 
information as to the purpose, monthly balance, 
status, write-off and duration of each deferred debit. 
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§256.188 Research, development, and demonstration 


This account shall include the par or stated value of all 
expenditures. 


common capital stock issued and outstanding. 


c 


(a) The service company shall utilize this account, §256.211 Miscellaneous paid-in capital. XN 


where appropriate, for the cost of all expenditures of 
research, development and demonstration undertaken 
by or sponsored through the service company except 
those expenditures properly chargeable to account 
107, Construction work in progress. 


(b) All cost shall be transferred from this account by 
the end of each fiscal year to the appropriate accounts 
of the associate companies benefiting from these 
expenditures. 


(c) This account shall be so maintained as to show 
separately each project along with complete detail of 
the nature and purpose of the research, development 
and demonstration project together with the related 
costs. 


§256.190 Accumulated deferred income taxes 
(prepaid). 


(a) This account shall be debited and account 411, 
Provision for deferred income taxes—credit, or 
account 421, Miscellaneous income, as appropriate, 
shall be credited with an amount equal to that by which 
income taxes payable for the year are higher because of 
the inclusion of certain items in income for tax 
purposes, which items for general accounting 
purposes will not be fully reflected in the service 
company’s determination of annual net income until 
subsequent years. 


(b) This account shall be credited and account 410, 
Provision for deferred income taxes, or account 421, 
Miscellaneous Income, as appropriate, shall be debited 
with an amount equal to that by which income taxes 
payable for the year are lower because of prior payment 
of taxes as provided by paragraph (a) above, because of 
difference in timing for tax purposes of particular 
items of income or income deductions from that 
recognized by the service company for general 
accounting purposes. 


(c) Vintage year records with respect to entries to this 
account, as described above, and the account balance 
shall be so maintained as to show the factor of 
calculation with respect to each annual amount of the 
item or class of items for which deferred tax 
accounting by the service company is utilized. 


LIABILITIES AND OTHER CREDIT ACCOUNTS 
5. PROPRIETARY CAPITAL 


§256.201 Common stock issued. 
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This account shall include the balance of all other 
credits for paid-in capital which are not properly 
includable in the foregoing accounts. 


§256.215 Appropriated retained earnings. 


This account shall include the amount -of retained 
earnings which has been appropriated or set aside for 
specific purposes. Separate subaccounts shall be 
maintained under such titles as will designate the 
purpose for which each appropriation was made. 


§256.216 Unappropriated retained earnings. 


This account shall include the balance, either debit or 
credit, arising from earnings. All dividends shall be 
charged to this account. It shall not include amounts 
properly includable in account 211, Miscellaneous 
paid-in capital. Entries to this account shall be 
sufficiently detailed for ready analysis of the account. 


6. LONG-TERM DEBT 


Separate accounts shall be maintained for each class 
of obligation, and records shall be maintained to show 
for each class the terms of the obligations, including 
the date of obligation, date of maturity, interest dates 
and rates, and security for the obligations. 


§256.221 Bonds. 


This account shall include in a separate subaccount for 
each class and series of bonds the face value of the 
actually issued and unmatured bonds which have not 
been retired or cancelled; also the face value of such 
bonds issued by others the payment of which has been 
assured by the service company. 


§256.223 Notes and advances from associate 
companies. 


This account shall include the face value of notes and 
balances on open accounts due to associate 
companies. It does not include notes and open 
accounts representing indebtedness subject to current 
settlement which are includable in account 233, Notes 
payable to associate companies or account 234, 
Accounts payable to associate companies. 


§256.224 Other long-term debt. 


This account shall include all long-term debt not 
provided for elsewhere and not subject to current 
settlement. 





§256.225 Unamortized premium on long-term debt. 


(a) This account shall include the excess of the cash 
value of consideration received over the face value 
upon the issuance or assumption of long-term debt 
securities. 


(b) Amounts recorded in this account shall be 
amortized over the life of each respective issue under a 
plan which will distribute the amount equitably over 
the life of the security. The amortization shall be on a 
monthly basis, with the amounts thereof to be credited 
to account 427, Interest on long-term debt or account 
431, Other interest expense. 


§256.226 Unamortized discount on long-term debt— 
debit. 


(a) This account shall include the excess of the face 
value of long-term debt securities over the cash value 
of consideration received therefor, related to the issue 
or assumption of all types and classes of debt. 


(b) Amounts recorded in this account shall be 
amortized over the life of the respective issues under a 
plan which will distribute the amount equitably over 
the life of the securities. The amortization shall be ona 
monthly basis, with the amounts thereof charged to 
account 427, Interest on long-term debt or account 431, 
Other interest expense. 


7. CURRENT AND ACCRUED LIABILITIES 

§256.231 Notes payable. 

This account shall include the face value of all notes, 
drafts, acceptances, or other similar evidences of 
indebtedness, payable on demand or within a time not 
exceeding one year from date of issue, to other than 
associate companies. 

§256.232 Accounts payable. 

This account shall include all amounts payable by the 
service company within one year other than amounts 
payable to associate companies. 

§256.233 Notes payable to associate companies. 
§256.234 Accounts payable to associate companies. 
These accounts shall include notes and balances in 
open accounts due to associate companies within one 
year. 

§256.236 Taxes accrued. 


(a) This account shall be credited with the amount of 
taxes accrued during the accounting period, 


corresponding debits being made to the appropriate 
accounts for tax charges. Such credits may be based 
upon estimates, but from time to time-during the year 
as the facts become known the amount of the periodic 
credits shall be adjusted so as to include as nearly as 
can be determined in each year the taxes applicable 
thereto. Any amount representing a prepayment of 
taxes applicable to the period subsequent to the date 
of the balance sheet shall be shown under account 165, 
Prepayments. 


(b) The records supporting the entries to this account 
shall be kept so as to show for each class of taxes the 
amount accrued, the basis for the accrual, the 
accounts to which charged, and the amount of tax 
paid. 


§256 .237 Interest accrued. 


This account shall include the amount of interest 
accrued on all liabilities of thé service company. 
Supporting records shall be maintained so as to show 
the amount of interest accrued on each obligation. 


§256.238 Dividends declared. 


This account shall include the amount of dividends 
which have been declared but not paid. 


§256.241 Tax collections payable. 


This account shall include the amount of taxes 
collected by the service company through payroll 
deductions or otherwise pending transmittal of such 
taxes to the proper taxing authority. 


§256.242 Miscellaneous current 
liabilities. 


and accrued 


This account shall include the amount of all other 
current and accrued liabilities not provided for 
elsewhere. The records supporting this account shall 
be maintained so as to show the nature of each liability 
included herein. 


8. DEFERRED CREDITS 


§256.253 Other deferred credits. 


This account shall include advance billings and 
receipts and other deferred credit items, not provided 
for elsewhere, including amounts which cannot be 
entirely cleared or disposed of until additional 
information has been received. Subaccounts by 
category of credits should be established. 


§256.255 Accumulated deferred investment tax 
credits. 


(a) This account shall be credited and account 411.5, 
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Investment tax credit, debited with investment tax 
credits deferred by companies which do not apply such 
credits as a reduction of the overall income tax expense 
in the year in which a tax credit is realized. A 
proportionate amount shall be debited to account 
411.5, Investment tax credit, as determined in relation 
to the average useful life of service company property 
to which the tax credit relates or such lesser period of 
time as may be adopted. 


(b) Records shall be maintained identifying the 
service company property giving rise to the investment 
tax credits for each year with the weighted-average 
service life of such properties and any unused balances 
of such credits. Such records are not necessary unless 
the tax credits are deferred. 


9. ACCUMULATED DEFERRED INCOME TAXES 
§256.282 Accumulated deferred income taxes. 


(a) The text of these accounts is designed primarily 
to cover deferrals of Federal income taxes. However, 
they are also to be used when making deferrals of state 
and local income taxes. Service companies which have 
service company property and which have deferred 
taxes on income with respect thereto shall separately 
classify such deferrals in the accounts provided below 
So as to allow ready identification. 


(b) This account shall be credited and account 410, 
Provision for deferred incomes taxes, shall be debited 
with tax effects related to property described in 
paragraph (a) above where taxable income is lower than 
pretax accounting income due to differences between 
the periods in which revenue and expense transactions 
affect taxable income and the periods in which they 
enter into the determination of pretax accounting 
income. 


(c) This account shall be debited and account 411, 
Provision for deferred income taxes—credit, shall be 
credited with tax effects related to property described 
in paragraph (a) above where taxable income is higher 
than pretax accounting income due to differences 
between the periods in which revenue and expense 
transactions affect taxable income and the periods in 
which they enter into the determination of pretax 
accounting income. 


(d) Records with respect to entries to this account, as 
described above, and the account balance shall be so 
maintained as to show the factors of calculation and 
the separate amounts applicable to the additions of 
each vintage year for each class, group, or unit. The 
underlying calculations to segregate and associate 
deferred tax amounts with the respective vintage years 
may be based on reasonable methods of 
approximation, if necessary, consistently applied. 
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SERVICE COMPANY PROPERTY ACCOUNTS 


Sec. 

256.301 
256.303 
256.304 
256.305 
256.306 
256.307 
256.308 
256.309 


Organization. 

Miscellaneous intangible plant. 

Land and land rights. 

Structures and improvements. 

Leasehold improvements. 

Equipment. 

Office furniture and equipment. 

Automobiles, other vehicles and related 
garage equipment. 

Aircraft and airport equipment. 

Other service company property. 


256.310 
256.311 


§256.301 Organization. 


This account shall include all fees paid to federal or 
state governments for the privilege of incorporation 
and expenditures incident to organizing a corporation 
or other form of organization and putting it into 
readiness to do business including cost of obtaining 
certificates authorizing the service company to engage 
in its business, fees and expenses for incorporation, 
fees and expenses for mergers or consolidations, 
office expenses incident to organizing the service 
company, and other expenditures incident to the 
organization of the service company such as stock, 
minute books and corporate seal. 


NOTE: This account shall not include any discounts 
upon securities issued or assumed nor shall it include 
any costs or expenses in connection with the 
authorization, issuance and sale of securities of the 
service company. 


§256.303 Miscellaneous intangible plant. 


(a) This account shall include the cost of patent 
rights, licenses, privileges, and other intangible 
property necessary or valuable in the conduct of the 
service company’s operations and not specifically 
chargeable to any other account. 


(b) This account shall be maintained in such a 
manner that the service company can furnish full 
information with respect to the amounts included 
herein. 


NOTE: When any item included in this account is 
retired or expires, the book cost thereof shall be 
credited hereto and charged to account 426.5, Other 
deductions. 


§256.304 Land and land rights. 


(a) This account shall include the cost of any right, 
title, or interest to land held by the service company, 





including without limitation the cost of land owned in 
fee by the service company and the cost of easements, 
rights of way, and any other similar interests in land. 


(b) When special assessments for improvements 
provide for deferred payments, the full amount of the 
assessments shall be charged to the appropriate land 
account and the unpaid balance shall be carried in an 
appropriate liability account. Interest on unpaid 
balances shall be charged to the appropriate interest 
account. If any part of the cost of improvement is 
included in the general tax levy,the amount thereof 
shall be charged to the appropriate tax account. 


(c) Separate entries shall be made for the acquisition, 
transfer, or sale of each parcel of land, and each land 
right. A record shall be maintained showing the nature 
of ownership, full legal description, area, map 
reference, purpose for which used, city, county and tax 
district in which situated, from whom purchased or to 
whom sold, payment given or received, other costs, 
contract date and number, date or recording of deed, 
and book and page number of record. 


(d) If at the time of acquisition of an interest in land 
such interest extends to buildings or other 
improvements which are then devoted to the service 
company’s operations, the land and improvements 
shall be separately appraised and the cost allocated to 
land and buildings or improvements on the basis of the 
appraisals. If the improvements are removed or 
wrecked without being used in operations, the cost of 
removing or wrecking shall be charged and the salvage 
credited to the account in which the cost of the land is 
recorded. 


§256.305 Structures and improvements. 


(a) This account shall include the cost of all buildings 
and facilities and fixtures permanently attached thereto 
which are owned by the service company. 


(b) The cost of foundations which are specially 
provided for machinery, apparatus, or other equipment 
of the company shall be charged to the same account 
as the cost of such machinery, apparatus, or 
equipment. 


(c) Other fixtures temporarily attached to buildings 
shall not be included in the cost of the building but in 
the equipment account. 


§256.306 Leasehold improvements. 


This account shall include all costs incurred by the 
service company in improvements of, remodeling of, or 
installation of additional facilities in rented offices or 
buildings to suit tenant’s needs. 


§256.307 Equipment. 


This account shall include the cost of equipment 
owned by the service company and used in rendering 
services such as micro-wave, communications and 
dispatching, automatic data processing, information 
storage and retrieval equipment, research testing and 
laboratory, construction, meter repair shop, and 
printing and stationery equipment. Subaccounts shall 
be maintained by classes of equipment for each service 
rendered. 


§256.308 Office furniture and equipment. 


This account shall include the cost of office furniture 
and equipment owned by the service company and 
used in rendering services, e.g., bookcases, shelves, 
desks, tables, chairs, desk equipment, safes, 
drafting-room equipment, filing cabinets, storage and 
other cabinets, floor covering, library and library 
equipment, accounting machines, electronic calcu- 
lators, typewriters and other mechanical office 
equipment. 


§256.309 Automobiles, other vehicles and related 
garage equipment. 


This account shall include the delivered cost of all 
service company owned automobiles, vans, trucks, 
and other vehicles used by the service company in its 
operations. The cost of all tools, implements, and 
other equipment used in the inspection, maintenance, 
repair and overhaul of vehicles shall also be included in 
this account. 


§256.310 Aircraft and airport equipment. 


This account shall include the delivered cost of ail 
service company owned aircraft and accessories 
thereto used by the service company in its operations. 
The cost of all tools, implements and other equipment 
used in the inspection, maintenance, repair and 
overhaul of aircraft shall also be included in this 
account. 


256.311 Other service company property. 


(a) This account shall include the cost of service 
company property owned by the service company not 
provided for elsewhere. 


(b) This account shall be maintained in such a 
manner that the service company can furnish full 
information with respect to the amounts included 
herein. 


SEC DOCKET/1131 





INCOME AND EXPENSE ACCOUNTS 
1. INCOME 


All invoices for services rendered to associate 
companies shall be submitted with sufficient 
information and in sufficient detail as to permit the 
associate company to identify the charge as if it had 
itself provided the services and in terms of the system 
of accounts prescribed by the regulatory authority to 
which it is subject. 


§256.457 Services rendered to associate companies. 


This account shall include amounts billed to 
associate companies for services rendered at cost. See 
accounts 457-1 through 457-5. Overbillings or 
underbillings arising from adjustments of estimated to 
actual cost should be cleared through this account and 
concurrent adjustments made to other accounts 
involved. 


§256.458 Services rendered to nonassociate persons. 


This account shall include amounts billed for services 
rendered to nonassociate persons. 


See Accounts 458-1 through 458-4. 
§256.421 Miscellaneous income or loss. 


This account shall include all income or loss items not 
provided for elsewhere. All income items in this 
account shall be deducted from and all loss items shall 
be added to the total compensation for equity 
otherwise computed as the amount reimbursable for 
equity invested in the service company. 


2. EXPENSE 
§256.920 Salaries and wages. 


(a) This account shall include salaries, wages, 
bonuses and other consideration for services, with the 
exception of director’s fees paid directly to officers and 
employees of the service company. 


(b) This account shall be supported by time records 
and appropriately referenced to detailed records 
subdividing salaries and wages by departments or 
other functional organization units. See General 
Instructions. 


§256.921 Office supplies and expenses. 


(a) This account shall include office supplies and 
expenses incurred in connection with the general 
administration of service company operations 
assignable to specific administrative or general 
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departments and not specifically provided for in other 
accounts. This includes the expenses of the various 
administrative and general departments, the salaries 
and wages of which are includable in account 920. 


(b) This account may be subdivided in accordance 
with a classification appropriate to the departmental or 
other functional organization of the service company. 


§256.922 Administrative expenses transferred—credit. 


This account shall be credited with administrative 
expenses recorded in accounts 920 and 921 which are 
transferred to construction costs of the asset and other 
debit accounts. 


§256.923 Outside services employed. 


(a) This account shall include the fees and expenses 
of professional consultants and others for general 
services with the exception of fees and expenses for 
outside services of account 928, Regulatory 
commission expense and account 930.1, General 
advertising expenses. Separate subaccounts shall be 
provided for auditing, legal, engineering, management 
consulting fees and any other fees of professional or 
outside services that are material in amount. 


(b) Records shall be so maintained to permit ready 
analysis showing nature of service, identity of the 
person furnishing the service, and affiliation if any. 


§256.924 Property insurance. 


(a) This account shall include the cost of insurance 
premiums to protect the service company against 
losses and damages to owned or !eased property used 
in its operations. Recoveries from insurance 
companies or others for property damages shall be 
credited to the account charged with the cost of the 
damage. If the damaged property has been retired, the 
credit shall be to the appropriate account for 
accumulated provision for depreciation. 


(b) Records shall be kept so as to show the amount of 
coverage for each class of insurance carried, the 
property covered, and the applicable premiums. Any 
dividends distributed by mutual insurance companies 
shall be credited to the accounts to which the 
insurance premiums were charged. 


256.925 Injuries and damages. 


(a) This account shall include the cost of premiums 
for insurance to protect the service company against 
claims for injury, liability and damage claims of 
employees or others and losses of such character not 
covered by outside insurance. 





(b) Reimbursements from insurance companies or 
others for expenses charged hereto on account of 
injuries and damages and insurance dividends or 
refunds shall be credited to this account. 


§256.926 Employee pensions and benefits. 


This account shall include pensions paid to or on 
behalf of retired employees, or payments for the 
purchase of annuities for this purpose, when the 
service company has definitely, by contract, 
committed itself to a pension plan under which the 
pension funds are irrevocably devoted to pension 
purposes. This account shall also include payments 
made under employee benefit programs such as 
medical and surgical benefits, disability benefits, life 
insurance, savings and thrift plans, and other similar 
benefits. Include, also, expenses incurred in medical, 
educational or recreational activities for the benefit of 
employees. 


§256.928 Regulatory commission expense. 


This account shall include all expenses, properly 
includable in service company operating expenses, 
incurred by the service company in connection with 
formal cases before regulatory commissions, or other 
regulatory bodies, on its own behalf or on behalf of 
associated companies, including payments made to a 
regulatory commission for fees assessed to the service 
company for pay and expenses of such commission, 
its officers, agents and employees, and for filings or 
reports made under regulations of regulatory 
commissions. The service company shall be prepared 
to show the cost of each formal case. 


§256.930.1 General advertising expenses. 

This account shall include the cost of materials used 
and expenses incurred in advertising and related 
activities, the cost of which by their content and 
purpose are not provided for elsewhere. 

Items 


1. Advertising in newspaper, periodicals, billboards, 
radio, etc. 


2. Advertising matter such as posters, bulletins, 
booklets and related items. 


3. Fees and expenses of advertising agencies and 
commercial artists. 


4. Postage and direct mail advertising. 


5. Printing of booklets, dodgers, bulletins, etc. 


6. Supplies and expenses in preparing advertising 
materials. 


7. Office supplies and expenses. 


§256.930.2 Miscellaneous general expenses. 


(a) This account shall include the cost of expenses 
incurred in connection with the general management of 
the service company not provided for elsewhere. 


Items 


1. Industry association dues for 


memberships. 


company 


2. Contributions for conventions and meetings of the 
industry. 


3. Communication service not chargeable to other 
accounts. 


4. Trustee, registrar, and transfer agent fees and 
expenses. 


5. Stockholders meeting expenses. 

6. Dividend and other financial notices. 
7. Printing and mailing dividend checks. 
8. Directors’ fees and expenses. 


9. Publishing and distributing annual reports to 
stockholders. 


10. Public notices of financial, operating and other 
data required by regulatory statutes, not including, 
however, notices required in connection with security 
issues or acquisitions of property. 


11. Other general expenses not provided for 
elsewhere. 


(b) Records shall be so maintained to permit ready 
analysis by item showing the nature of the expense and 
identity of the person furnishing the service. 


§256.931 Rents. 


This account shall include rents including taxes paid 
for the property of others used, occupied or operated in 
connection with service company functions. Provide 
subaccounts for major grouping such as office space, 
warehouses, other structure, office furniture, fixtures, 
computers, data processing equipment, micro-wave 
and telecommunication equipment, airplanes, auto- 
mobiles, etc. The cost, when incurred by the lessee, of 
operating and maintaining leased property, shall be 
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charged to the accounts appropriate for the expense as 
if the property were owned. 


§256.932 Maintenance of structures and equipment. 


This account shall include materials used and 
expenses incurred in the maintenance of property 
owned, the cost of which is includable in accounts 305 
through 311, and of property leased from others. 
Provide subaccounts by major classes of structures 
and equipment, owned and leased. 


§256.403 Depreciation and amortization expense. 


This account shall include the amount of depreciation 
and amortization for all service plant, and leasehold 
improvements, the cost of which is includable in 
accounts 305 through 311. Provide subaccounts by 
each class of service company property owned and 
leased. 


§256.408 Taxes other than income taxes. 


(a) This account shall include the amount of state 
unemployment insurance, franchise taxes, federal 
excise taxes, social security taxes, and all other taxes 
assessed by Federal, State, County, Municipal, or 
other local governmental authorities, except income 
taxes. 


(b) When it is not possible to determine the exact 
amount of taxes, the amount shall be estimated and 
adjustments made in current accruals as the actual tax 
levies become known. 


(c) This account shall be kept in such manner as to 
show the amount of each class of taxes. 


NOTE A: Taxes applicable to property construction or 
investments may be charged to the account in which 
the property construction or investment is included. 
Special assessments for street and similar improve- 
ments shall be included in the appropriate service 
company property account. Gasoline and other 
miscellaneous taxes shall be charged, where 
practicable, to the same account as the materials on 
which the tax is levied. 


NOTE B: Interest on tax refunds or deficiencies shall 
not be included in this account but in account 421, 
Miscellaneous income, or account 431, Other interest 
expense, as appropriate. 


§256.409 Income taxes. 

(a) This account shall include the amount of local, 
state and federal taxes on income properly accruable 
during the period covered by the income statement to 
meet the actual liability for such taxes. As the exact 
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amount of taxes become known, the current tax 
accruals shall be adjusted accordingly so that this — 
account, as nearly as can be ascertained, shall include 
the actual taxes payable which are ‘chargeable to 
service company operations. 


(b) Interest on tax refunds or deficiencies shall not be 
included in this account but in account 421, 
Miscellaneous income, or account 431, Other interest 
expense, as appropriate. 


§256.410 Provision for deferred income taxes. 


This account shall be debited and Accumulated 
Deferred Income Taxes shall be credited with an 
amount equal to any deferral of taxes on income as 
provided by the text of account 282. No entries required 
to be made to this account shall be netted against any 
credit amounts appropriately includable in account 
411, Provision for deferred income taxes—credit. 


§256.411 Provision for deferred income taxes—credit. 


This account shall be credited and Accumulated 
Deferred Income Taxes debited with an amount equal 
to the portion of taxes on income payable for the year 
which is attributable to a deferral of taxes on income in 
a prior year, in accordance with the plan of deferred tax 
accounting provided by the text of account 282. No 
entries required to be made to this account shall be 
netted against any debit amount appropriately 
includable in account 410, Provision for deferred 
income taxes. 


§256.411.5 Investment tax credit. 


(a) This account shall be debited with the amounts of 
investment tax credits related to service company 
property that are credited to account 255, Accumulated 
deferred investment tax credits, by service companies 
which do not apply the entire amount of the benefits of 
the investment credit as a reduction of the overall 
income tax expense in the year in which such credit is 
realized (see account 255). 


(b) This account shall be credited with the amounts 
debited to account 255 for proportionate amounts of 
tax credit deferrals allocated over the average useful 
life of property to which the tax credits relate or such 
lesser period of time as may be adopted by the service 
company. 


§256.426.1 Donations. 


This account shall include all payments or donations 
for charitable, social or community welfare purposes. 





§256.426.5 Other deductions. 


This account shall include other miscellaneous 
expenses which are nonoperating in nature but which 
are properly deductible before determining total 
income before interest charges. 


Records shall be so maintained by subaccount to 
permit ready analysis showing the nature of the 
expense and identity of the person furnishing the 
service. 


NOTE: Preliminary survey and investigation expenses 
related to abandoned projects, when not written-off to 
the appropriate operating expense account, shall be 
included in this account. 


§256.427 Interest on long-term debt. 


This account shall include the amount of interest 
accrued on outstanding long-term debt owed by the 
service company to nonassociate persons. 


§256.430 Interest on debt to associate companies. 


This account shall include interest accrued on amounts 
included in account 223, Notes and advances from 
associate companies, account 224, Other long-term 
debt, and account 233, Notes payable to associate 
companies. The records supporting the entries to this 
account shall be so kept as to show to whom the 
interest is to be paid, the period covered by the accrual, 
the rate of interest and the principal amount of the 
advances or other obligations on which the interest is 
accrued. Separate subaccounts should be maintained 
for each related debt account. 


§256.431 Other interest expense. 


This account shall include all interest charges not 
provided for elsewhere. 


ANALYSIS OF REVENUE AND INCOME 


To facilitate a uniform analysis of revenues and 
income, subaccounts shall be maintained as follows: 


Revenues 

Services rendered to associate companies 

256.457-1 Direct cost charged to individual associate 
companies. 
Indirect costs charged to individual 
associate companies. 

256.457-3 Direct costs charged to groups of associate 

companies. 


Indirect costs charged to groups of 
associate companies. 


256.457-2 


256.457-4 


256.457-4 Indirect costs charged to groups of 


associate companies. 
256.457-5 Compensation for use of capital— 
associate companies. 


Services rendered to nonassociate persons 


256.458-1 Direct costs charged to nonassociate 
persons. 
Indirect costs charged to nonassociate 
persons. 
256.458-3 Compensation for use of capital—non- 
associate persons. 
256.458-4 Excess or deficiency on servicing non- 
associate persons. 


256.458-2 


Paragraph (a) of Rule 91 provides in pertinent part that 
a servicing transaction shall be deemed to be 
performed at no more than cost if the price of such 
service does not exceed a fair and equitable allocation 
of expenses plus reasonable compensation for 
necessary capital procured through the issuance of 
capital stock. Such compensation as approved by the 
Commission may be computed monthly and shall be 
treated in the same manner as though it were a 
corporate overhead expense and allocated between 
accounts 457 and 458 on the ratio of all direct and 
indirect charges billed. 


§256.457-1 Direct costs charged to individual 
associate companies. 


This account shall include those costs which can be 
separately identified through a work order system, 
without unreasonable effort or expense, as being 
applicable to services performed for individual 
associate companies. This account shall not include 
any compensation for use of equity capital or 
intercompany interest on indebtedness. 


§256.457-2 Indirect costs charged to individual 
associate companies. 


This account shall include those costs of services 
performed for individual associate companies which 
cannot be separately identified without unreasonable 
effort or expense and therefore must be allocated. This 
account would include overhead, general services and 
support cost on a departmental basis. Included in this 
account will be all salaries, wages and other costs not 
charged directly or otherwise allocated. Journal or 
memorandum entries should be prepared monthly, by 
departments, for all such cost accumulated and billed 
to customers. This account shall not include any 
compensation for use of equity capital or intercompany 
interest on indebtedness. 


§256.457-3 Direct costs charged to groups of associate 
companies. 
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This account shall include those costs which can be 
separately identified through a work order system, 
without unreasonable effort or expense, as being 
applicable to services performed for groups of 
associate companies. This would include such 
services aS power pool cost, accounting cost and 
project costs such as plant requirement studies, 
research and development cost and specific planning 
programs for the entire system or smaller groups 
thereof. Journal or memorandum entries should be 
prepared monthly to distribute these costs to the 
individual companies. This account shall not include 
any compensation for use of equity capital or 
intercompany interest on indebtedness. 


§256.457-4 Indirect costs charged to groups of 
associate companies. 


This account shall include those costs of services 
performed for groups of associate companies which 
cannot be separately identified without unreasonable 
effort or expense and therefore must be allocated. This 
account would include overhead, general services and 
support cost on a departmental basis. Included in this 
account as an overhead item will be an allocable 
portion of all salaries, wages and other costs not 
charged directly. The amounts would be as set forth 
in the same monthly departmental journal or 
memorandum entries referred to for these costs in 
Account 457-2. The entries should be prepared monthly 
by departments to distribute these costs to individual 
companies. This account shall not include any 
compensation for use of equity capital or intercompany 
interest on indebtedness. 


§256 .457-5 Compensation for use of capital—associate 
companies. 


This account shall include only the portion of 
compensation for use of equity capital and 
intercompany interest on indebtedness before income 
taxes which is properly allocable to services rendered 
to each associate company after adjustments for other 
income reflected in accounts 421 and 458-4. A 
statement to support the basis for the compensation 
and how it was calculated should be attached to each 
billing of the associate companies. 


§256.458-1 Direct costs charged to nonassociate 
persons. 


This account shall include those direct costs which can 
be separately identified through a work order system 
without unreasonable effort or expense, as being 
applicable to services performed for nonassociate 
persons. This account shall not include any 
compensation for use of equity capital or interest on 
indebtedness. 
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§256.458-2 Indirect costs charged to nonassociate 
persons. 


This account shall include those costs of services 
performed for nonassociate persons which cannot be 
separately identified without unreasonable effort or 
expense and therefore must be allocated. This account 
would include overhead, general services and support 
cost on a departmental basis and accumulated in a 
general work order system. Included in this account 
will be an aiiocable portion of all salaries, wages and 
other costs not charged directly. The amounts would 
be as set forth in the same monthly departmental 
journal or memorandum entries referred to for these 
costs in account 457-2. This account shall not include 
any compensation for use of equity capital or 
intercompany interest on indebtedness. 


§256.458-3 Compensation for use of capital—non- 
associate persons. 


This account shal! include only the portion of 
compensation for use of equity capital and 
intercompany interest on indebtedness before income 
taxes which is properly allocable to services rendered 
to nonassociate persons. A statement to suppport the 
basis for the compensation and how it was calculated 
should be attached to a separate journal entry, ledger 
system, or memorandum file. 


§256.458-4 Excess or deficiency on servicing 
nonassociate persons. 


This account shall include the amount by which the 
aggregate price received for services rendered to 
nonassociate persons differs from the sum of the total 
direct and indirect costs and compensation for use of 
capital which are properly allocable to such services. 
(Accounts 458-1 through 453-3). 


Instructions. 


Any excess revenue (net credit balance) from servicing 
nonassociate persons must be deducted from amounts 
reimbursable by associate companies for compensa- 
tion for use of capital invested in the service company, 
account 457-5. A deficiency (net debit balance) from 
servicing nonassociate persons may not be charged to 
associate companies unless such charge is authorized 
by a State or Federal Commission having jurisdiction. 
To the extent not so authorized, such a deficiency will 
effectively reduce the net return on capital invested in 
the service company. 


Procedure for computing amounts credited to 
Accounts 457-5 and 458-3: 


1. Compute the amount of return for use of capital as 
authorized by the Commission. 





} 


2. Allocate the return computed between Accounts 
457-5 and 458-3. 


3. Deduct the net credit balances of Accounts 421 
and 458-4 from the computed return allocated to 
Account 457-5. 


All compensation for the use of equity capital and 
intercompany interest on indebtedness which is 
properly allocable to services rendered should be 
allocated to associate and nonassociate companies on 
the ration of all direct and indirect charges billed, 
except as otherwise authorized. 


Comments. 


All comments on the matters discussed in this release 
should be submitted to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. All such communications 
should refer to File No. S7-741 and will be available for 
public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20548/May 18, 1978 


In the Matter of 

CONSOLIDATED NATURAL GAS COMPANY 

30 Rockefeller Plaza 

New York, New York 10020 

THE EAST OHIO GAS COMPANY 

THE RIVER GAS COMPANY 

WEST OHIO GAS COMPANY 

(70-6116) 

NOTICE OF PROPOSAL TO MAKE LOANS TO 
RESIDENTIAL HEATING CUSTOMERS TO FINANCE 


HOME INSULATION INSTALLMENT AND TO AC- 
QUIRE PROMISSORY NOTES 


NOTICE IS HEREBY GIVEN that Consolidated Natural 
Gas Company (“Consolidated”), a registered holding 
company, The East Ohio Gas Compdny, The River Gas 
Company and West Ohio Gas Company (collectively 
referred to as “the subsidiaries”), all of which are 
wholly-owned subsidiaries of Consolidated, have filed 
an application and an amendment thereto with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
9(a) and 10 of the Act and Rule 40 promulgated there- 
under as applicable to the proposed transaction. All 
interested persons are referred to the application for a 
complete statement of the proposed transactian. 


The subsidiaries seek authorization to conduct, in ac- 
cordance with a new law of the State of Ohio, a 
residential insulation financing program (“Program”) 
and to acquire unsecured installment promissory notes 
from residential gas space heating customers pursuant 
to the Program. Under the Program, each subsidiary 
will lend qualified residential heating customers 
amounts up to $750 for each home for installation of 
insulation in owner-occupied, single or double family, 
gas-heated residences, if a financial institution listed 
as an institution that will finance such installations 
denies a loan to any such customers. 


It is stated that the term of the loans under the 
proposed Program shall not exceed 24 months. The 
interest charged on such loans will not exceed a rate 
equal to 4% in excess of the discount rate on 90-day 
commercial paper in effect at the Federal Reserve 
Bank, Fourth Federal Reserve District, at the time the 
loan is executed. The discount rate on 90-day com- 
mercial paper in effect on May 9, 1978, at the Federal 
Reserve Bank, Fourth Federal Reserve District, was 
quoted at 6-7/8% to 7%. At the end of the first year, 
the subsidiary shall set the rate of interest charged so 
that revenues derived therefrom will equal the cost of 
administering the Program. It is stated that if costs 
exceed 4% over the commercial paper discount rate, 
the excess will be assumed by the subsidiary. When 
costs are less than the revenues recovered from 
interest charges, customers who had loans 
outstanding during that year, will be credited in an 
amount in proportion to their respective loans and 
interest payments during the year. The credit will be 
applied against the customer’s unpaid balance or bill 
the following year. Repayment within 90 days will be 
treated as cash and will incur no interest. 


The maximum amount of loans outstanding at any one 
time from all the subsidiaries during the years 1978, 
1979 and 1980 shall not exceed $175,000, $337,500 and 
$500,000, respectively. The maximum amount of loans 
outstanding at any one time for each individual 
subsidiary will be as follows: 
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Subsidiary 
The East Ohio Gas Company 
The River Gas Company 
West Ohio Gas Company 


Total 


1978 
$150,000 
10,000 
15,000 


$175,000 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at $3,100, 
including charges for services of Consolidated Natural 
Gas Service Company, Inc. estimated at $1,000. It is 
stated that no state commission and no federal com- 
mission, other than this Commission, has jurisdiction 
over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 13, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicants at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application, as amended or as 
it may be further amended, may be granted, as 
provided in Ruie 23 of the General Rules and Regula- 
tions promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other action as 
it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive any notices or orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
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Amounts 


1979 
$300,000 

15,000 

22,500 


$337,500 


In the Matter of 


GULF POWER COMPANY 
75 North Pace Boulevard 
P.O. Box 1151 

Pensacola, Florida 32520 


(70-6035) 


NOTICE OF PROPOSED ACQUISITION OF UTILITY 
ASSETS BY OPERATING SUBSIDIARY 


NOTICE IS HEREBY GIVEN that Gulf Power Company 
(“Gulf”), a wholly-owned subsidiary of The Southern 
Company (“Southern”), a registered holding company, 
has filed an application and an amendment thereto 
with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (‘‘Act”) designating 


Sections 9(a)(1) and 10 of the Act as applicable to the 
following proposed transaction. All interested persons 
are referred to the application, which is summarized 
below, for a complete statement of the proposed 
transaction. 


Gulf proposes to purchase from Florida Power 
Corporation (“Florida”), a corporation organized and 
existing under the laws of the State of Florida, a 
portion of a certain 115KV transmission line located in 
Bay County, Florida. The affected portion of the trans- 
mission line, a facility for local distribution of electric 
power, is located beyond the point of interconnection 
of the Gulf and Florida systems and is approximately 
2.1 miles long. It is stated that Gulf is to pay a cash 
purchase price of $146,090 for such portion of the 
transmission line. The depreciated value of said 
property is stated to be $229,614. 


It is further stated that said purchase will provide Gulf 
with access to a substation built and owned by Gulf 
which is presently connected by tap line to the trans- 
mission line. Gulf expects to maintain and operate said 
transmission line in essentially the same manner and 
for essentially the same purposes as_ theretofore 
maintained and operated by Florida. 


It stated that no state commission or federal 
commission, other than this Commission, has juris-, 
diction over the proposed acquisition. The fees and 
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estimated to be $3,000. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 13, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Security and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicant at the above-stated address, and proof of 
service (by affidavit or, in the case of an attorney at 
law, by certificate) should be filed with. the request. At 
any time after said date, the application, as amended 
or as it may be further amended, may be granted as 
provided in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other action as 
it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive any notices or orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





expenses to be paid or incurred, directly or indirectly, 
in connection with the proposed transaction are 
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INVESTMENT COMPANY ACT OF 1940 
Release. No. 10239/May 12, 1978 


In the Matter of 
WEEDEN CORPORATE BOND TRUST 


WEEDEN TAX EXEMPT BOND TRUST 









c/o WEEDEN & CO. 
25 Broad Street 
New York, New York 10004 





(812-4288) 


NOTICE OF FILING OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT GRANTING 
EXEMPTION FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT 


NOTICE IS HEREBY GIVEN that Weeden Corporate 
Bond Trust and Weeden Tax Exempt Bond Trust 
(“Applicants”), unit investment trusts registered under 
the Investment Company Act of 1940 (“Act”), filed an 
application on April 4, 1978, pursuant to Section 6(c) of 
the Act for an order of the Commission exempting 
Applicants from the provisions of Section 22(d) of the 
Act to the extent necessary to permit the investment 
pursuant to an automatic reinvestment option (“Plan”) 
of income and principal distributions made to 
certificate-holders of predecessor series of the 
Applicants into units of a subsequent series of the 
respective Applicants (“Reinvestment Series”) or into 
units of a previously formed series which have been 
purchased in the secondary market at a reduced sales 
charge. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations made therein, which 
are summarized below. 


Applicants are sponsored by Weeden & Co. 
(“Sponsor”). Weeden Corporate Bond Trust registered 
with the Commission under the Act as a unit 
investment trust on June 25, 1976, and Weeden Tax 
Exempt Bond Trust similarly registered with the 
Commission on April 23, 1976. Applicants have com- 
menced distribution of trust units pursuant to a series 
of registration statements under the Securities Act of 
1933 which have been declared effective. Certificate- 
holders of Weeden Corporate Bond Trust may only 
participate in the Plan with respect to Reinvestment 
Units of future series of Weeden Corporate Bond Trust 
and certificateholders of Weeden Tax Exempt Bond 
Trust may only participate in the Plan with respect to 
Reinvestment Units of future series of Weeden Tax 
Exempt Bond Trust. 


Applicants represent that the objectives of each series 
of Weeden Corporate Bond Trust are to preserve capital 
and to provide investors with a high level of interest 
income relative to prevailing interest rates on other in- 
vestments on the date of deposit of each separate 
series. Applicants state that each series of this Trust 
consists of a fixed, diversified portfolio of long-term 
debt securities issued primarily by corporations. 
Applicants also represent that the objectives of each 
series of Weeden Tax Exempt Bond Trust are to provide 
investors with interest income exempt from federal 
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income taxation and to preserve capital through invest- 
ment in a diversified portfolio of tax exempt securities. 
Such securities shall consist of interest bearing state, 
municipal and public authority bonds, the interest on 
which is exempt, in the opinion of bond counsel to the 
respective issuers, from federal income taxation under 
existing law. A separate trust indenture is entered into 
each time a new series of Applicants’ respective Trusts 
is created and the bonds which comprise its portfolio 
are deposited with the Trustee. Certificateholders are 
permitted to elect to receive interest and principal dis- 
tributions from the Trust either on a monthly or semi- 
annual basis. 


Applicant propose to offer the right to participate in the 
Plan to certificateholders of record in each of its series 
who have selected the semi-annual plan of 
distribution. Applicants state that a certificateholder 
will be able to join the Plan at any time by delivering an 
Authorization Form to the Trustee. Likewise, a 
participant may withdraw from the Plan at any time 
upon written notice to the Trustee in the manner 
described herein. 


Each unit of a Trust represents a fractional undivided 
interest in the ratio of 1 Unit for each $1,000 principal 
amount of bonds initially deposited in the Trust. Under 
the Plan (subject to compliance with applicable state 
blue sky law) fractional units in denominations of one 
one/thousandth (1/1000th) of a Unit (“Reinvestment 
Units”) will be purchased from the Sponsor at a price 
equal to the aggregate offering price per Unit of the 
bonds in the Reinvestment Series portfolio divided by 
1,000, plus a sales charge equal to 312% of the offering 
side evaluation of such bonds—3.627% of the amount 
invested (the “Reinvestment Price per Reinvestment 
Unit”) plus accrued interest. Thus, it is the Sponsor’s 
intention that each Reinvestment Unit will have a Re- 
investment Price approximating $1.04 per unit (as 
opposed to the Public Offering Price per Unit of the 
Trust which approximates $1,040 per Unit). Because 
Reinvestment Units will be offered in such denomina- 
tions, Applicants anticipate that virtually the entire 
amount of a participant’s income and principal dis- 
tribution will be reinvested. Any remainder not 
reinvested will be less than $1.00 per Unit and will be 
retained in the participant’s reinvestment account with 
the Trustee for reinvestment on the next Distribution 
Date. 


Each participant will have his interest and principal 
distributions reinvested on the semi-annual distribu- 
tion date in the then currently effective Reinvestment 
Series of the respective Applicants which is being 
offered to public investors in primary distribution or in 
the then currently effective Secondary Unit Series if no 
Reinvestment Series is then currently effective. It is the 
Sponsor’s intention that a Reinvestment Series will be 
offered during the last fifteen days of each month in 
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which a semi-annual distribution occurs. Each 
Reinvestment Series will be a unit investment trust 
similar to the predecessor series of the respective 


Applicants except that the Reinvestment Series trust” 
will be comprised of full Units and Reinvestment Units. ~~ 


If (a) the Sponsor does not have a currently effective 
Reinvestment Series on any Distribution Date or (b) the 
Reinvestment Series materially differs from the 
predecessor series of the respective Applicants in the 
opinion of the Sponsor, then the distributions may be 
reinvested in units of previously formed. series of 
Weeden Tax Exempt or Corporate Bond Trusts, as the 
case may be, (“Secondary Unit Series”) which have 
been purchased in the secondary market and with 
respect to which acurrent registration statement under 
the Securities Act of 1933 is effective. The Secondary 
Units will be divided into Reinvestment Units and will 
be purchased for the accounts of the participants, as 
described above. 


Applicants state that a final prospectus relating to the 
Reinvestment Series (or the Secondary Unit Series, as 
the case may be) will be maiied to each participant 
along with a confirmation which will indicate to each 
participant that Reinvestment Units have been 
purchased on his behalf and the transaction will 
become final unless the participant notifies the Trustee 
within seven days from the date of the confirmation that 
he no longer wishes to participate in the Plan or that he 
does not want to participate in that transaction. If the 
participant’s notification of withdrawal has not been 
given to the Trustee within such seven day period, the 
participant will be deemed to have elected to 
participate in the Plan with respect to that particular 
distribution, and his withdrawal will become effective 
for the next succeeding distribution. 


Applicants represent that they intend to see to it that a 
Reinvestment Series will be declared effective by the 
Commission in sufficient time to allow distribution to 
Plan participants of final prospectuses relating to such 
Reinvestment Series. As presently contemplated, it is 
intended that each Reinvestment Series will become 
effective on or about each semi-annual record date for 
determining who is eligible to receive distributions on 
the related Distribution Date. Applicants state that if a 
Reinvestment Series has not been declared effective in 
sufficient time and a then currently effective Secondary 
Unit Series is not available, the Plan will be suspended 
with respect to that series and recommenced with the 
next succeeding series. In such a case, a participant 
will receive his normal cash distribution. 


In order that distributions may be reinvested on the 
next succeeding Distribution Date, the Authorization 
Form must be received by the Trustee no later than the 
15th day of the month preceding such Distribution 
Date. Any Authorization Form received after such date 
will result in the commencement of reinvestment oi 





the second Distribution Date thereafter. Once delivered 
to the Trustee, an Authorization Form will, except in 
the following instance, constitute a valid election to 
participate in the Plan for each subsequent distribution 
as long as the certificateholder continues to participate 
in the Plan. If there should be a material change in the 
policies of the Applicants which adversely affect 
certificateholders or Plan participants, the authoriza- 
tion will be voided and participants will be provided 
both a notice of the policy change and a new Authoriza- 
tion Form which must be returned to the Trustee before 
the certificateholder will again be able to participate in 
the Plan. The Sponsor anticipates that a material 
change which would result in a voided authorization 
would be the inclusion of bonds in the Reinvestment 
Series or Secondary Unit Series portfolio which were 
not rated “A” or better by either Standard & Poor’s 
Corporation or Moody’s Investors Services, Inc. on the 
date of deposit and on the date of the purchase for re- 
investment or, in the case of Weeden Tax Exempt Bond 
Trust, the inclusion of bonds in the Reinvestment 
Series or Secondary Unit Series portfolio, the interest 
income on which was not in the opinion of counsel to 
the issuer exempt from all federal income taxes. 


Unless a certificateholder notifies the Trustee in 
writing to the contrary, any certificateholder who has 
acquired units through the Plan will be deemed to have 
elected the semi-annual plan of distribution and to 
participate in the Plan with respect to distributions 
made in connection with units so purchased under the 
Plan. A certificateholder may withdraw from the Plan 
with respect to distributions related to units purchased 
under the Plan, and remain in the Plan with respect to 
units acquired other than through the Plan. All such 
distributions made with respect to units purchased 
under the Plan will be accumulated with distributions 
generated from the units of the respective predecessor 
series of the Applicants used to purchase such 
additional Plan units, but no distributions generated 
from units of other series of the Applicants will be 
accumulated with the foregoing distributions for Plan 
purchases. Thus, if a person owns units in more than 
One predecessor series of the Applicants (which are 
not the result of purchases under the Plan), 
distributions with respect thereto will not be 
aggregated for purchases under the Plan. 


When an investor indicates that he will participate in 
the Plan, the Trustee will open an account for him, and 
he will receive a confirmation of the opening of his 
account. Thereafter, whenever a transaction takes 
place in the account (such as a purchase of additional 
Reinvestment Units) the participant will receive a 
confirmation statement giving complete details of the 
transaction. Certificates for Reinvestment Units will 
not be issued, and participants will thereby be relieved 
of the responsibility for their safekeeping. Both the 
Sponsor and the Trustee reserve the right to suspend, 


modify or terminate the Plan at any time. All 
participants will receive notice of any such 
suspension, modification or termination. 


A participant may withdraw from the Plan by delivering 
written notice to the Trustee at any time. To aid a 
participant who might desire to withdraw either from 
the Plan or from a particular distribution, a Termination 
Form will be enclosed with each confirmation and with 
each statement sent to a participant. Uniess the with- 
drawing participant specifically indicates on his 
Termination Form (a) that he wishes to withdraw from 
the Plan only for that particular distribution or (b) that 
he wishes to withdraw from the Plan for less than all 
series of Weeden Corporate or Tax Exempt Bond Trust 
which he might then own (and specifically identifies 
which series are to continue in the Plan), he will be 
deemed to have withdrawn completely from the Plan in 
all respects. Once a participant withdraws completely, 
he will only be allowed to again participate in the Plan 
by submitting a new Authorization Form. A sale or 
redemption of a portion of a participant’s units will not 
constitute a withdrawal from the Plan with respect to 
the remaining units owned by such participant. 


Applicants propose to offer Reinvestment Units under 
the Plan at a price reflecting a sales charge of 342% of 
the underlying offering side evaluation of the bonds in 
such series rather than the customary 4% sales charge 


which applies to all primary and secondary sales of 
units in the various series of Applicants (including 
primary and secondary sales of Reinvestment Series 
units other than through the Plan). 


Section 22(d) of the Act provides, in pertinent part, that 
no registered investment company shall sell any 
redeemable security issued by it except to or through a 
principal underwriter for distribution or at a current 
public offering price described in the prospectus, and, 
if such class of security is being currently offered to 
the public by or through an underwriter, no principal 
underwriter of such security and no dealer shall sell 
any such security to any person, except a dealer, a 
principal underwriter or the issuer, except at a current 
public offering price described in the prospectus. Rule 
22d-1 permits certain variations in sales load, none of 
which are applicable to the proposed Plan. 


In support of its request, Applicants assert that ap- 
plying a sales charge for Plan purchases of less than 
the customary 4% charge is both beneficial to Plan 
participants, and also warranted in light of the related 
cost savings. Applicants state that approximately 3% 
of the customary 4% sales charge is attributable to 
brokerage efforts to make the intitial customer solicita- 
tion, to ascertain the customer’s financial require- 
ments and to counsel him on the Applicants’ specific 
product. Applicants represent that since each 
Reinvestment Series will be substantially similar to the 
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predecessor series of the Applicants which the Plan 
participant originally purchased, with the exception of 
the make-up of the bond portfolio and certain portfolio 
related information, the selling and counselling effort 
is reduced. It is the Applicants’ belief that the related 
cost savings should be passed on to Plan participants. 


However, Applicants believe that a participant may 
seek professional advice with respect to participation 
in any particular Reinvestment Series, and thus a 
reduced sales charge for such financial services is 
warranted. It is the Applicants’ belief that a charge of 
1%% of the offering side evaluation of the underlying 
bonds in each Reinvestment Series (or assuming an 
offering side evaluation of $1.50) is a reasonable and 
justifiable expense to be allocated to the soliciting 
broker for his professional assistance in connection 
with each Reinvestment Series. 


Applicants further assert that implementation and con- 
tinuation of the Plan will create special out-of-pocket 
costs which should properly be borne by the Plan 
participants. It is the Sponsor’s belief that the special 
out-of-pocket expenses related to the Plan (including 
such items as (a) maintaining Trustee records on 
participants, (b) mailing, shipping and miscellaneous 
delivery charges, and (c) separate printing charges) will 
amount to $1.00 per 100 Reinvestment Units (1% of the 
assumed approximate value of $100 for 100 Reinvest- 
ment Units). Finally, prior experience indicates that the 
normal out-of-pocket costs for establishing each series 
of the Trusts approximate 1% of the offering side 
evaluation of the underlying bonds in each 
Reinvestment Series. Applicants represent thai all 
such costs will be covered in the proposed 312% sales 
charge. Thus, Applicants conclude that the proposed 
3%% sales charge for Plan purchases not only 
passes through certain cost savings to Plan 
participants but also charges such persons for 
reasonable expenses related to the creation of the 
Plan, and for fees relating to periodic, professional, 
financial advice. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission may, upon application, conditionally 
or unconditionally, exempt any person, security or 
transaction, or any class or classes of persons, 
securities, or transactions from any provision of the 
Act or of any rule or regulation under the Act, if and to 
the extent such exemption is necessary or appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 5, 1978, at 5:30 P.M. 
submit to the Commission in writing a request for 
hearing on the application accompanied by a statement 
as to the nature of his interest, the reasons for such 
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request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 


notified if the Commission shall order a hearing ( 


thereon. Any such communication should be 
addressed: Secretary, Security and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit, or in the case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application herein will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing, upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10240/May 12, 1978 


In the Matter of 


NARRAGANSETT CAPITAL CORPORATION 


‘40 Westminister Street 


Providence, Rhode Island 02903 
(812-4238) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTIONS 17(b) AND 17(d) OF THE 
ACT AND RULE 17d-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Narragansett Capital 
Corporation (“Narragansett”), registered under the 
Investment Company Act of 1940 (“Act”) as a closed- 
end, non-diversified management investment com- 
pany, has filed an application on December 1, 1977, 
and amendments thereto on May 3, 1978, and May 12, 
1978, pursuant to Sections 17(b) and 17(d) of the Act 
and Rule 17d-1 thereunder, for an order of the Com- 
mission exempting from the provisions of Section 
17(a) of the Act, and permitting pursuant ‘to Section 
17(d) of the Act and Rule 17d-1 thereunder, (1) a 





proposed sale of the C-K division of Photo Systems, 
Inc. (“Photo Systems”), a company controlled by 
Narragansett, and (2) the restructuring and refinancing 
of Narragansett’s investment in Photo System. All 
interested persons are referred to the application on 
file with the Commission for a statement of the re- 
presentations contained therein, which are sum- 
marized below. 


Narragansett, a federally licensed small business in- 
vestment company, has authorized 2,000,000 shares of 
common stock, par value $1. As of March 31, 1977, 
923,452 shares of that stock were issued and out- 
standing. Narragansett states that those shares are 
publically traded in the over-the-counter market and are 
held by approximately 1,450 shareholders. 


Narragansett states that Photo Systems is a Michigan 
corporation comprised of three divisions. One division, 
the Unicolor Division, manufactures and sells dark- 
room equipment and photographic supplies from its 
plant located in Dexter, Michigan. The other two 
divisions (Lyndon and C-K division) operate film 
processing laboratories in Dexter, Michigan, and 
Edmonds, Washington, respectively. Photo systems 
has authorized 1,200,000 shares of common stock, par 
value $.10, of which 1,050,000 shares are issued and 
outstanding. Of this latter amount, Narragansett owns 
800,000 shares, or 76.2%, and the balance is held by 15 
persons who were employees or spouses of employees 
of Photo Systems when it was organized. Photo 
Systems’ shares are not publicly traded. 


Narragansett asserts that, in addition to its equity 
investment in Photo Systems, it also holds a note of 
Photo Systems, in the amount of $1,500,000, which is 
subordinated to the approximately $950,000 indebted- 
ness of Photo Systems to the Industrial National Bank 
of Rhode Island (“Inbank”). 


Photo Systems has five directors, three of whom 
(William P. Considine (“Considine”), Harvey J. Sarles, 
(“Sarles”), and Arthur D. Little (“Little”)) are directors 
of Narragansett. In addition to serving as a director of 
Photo Systems, Considine is also that company’s chief 
executive officer. 


Narragansett states that, based on audited figures for 
the fiscal year ended June 30, 1977, Photo Systems 
had total net sales of $9,288,752, and net income 
(before taxes and extraordinary items) of $56,962. The 
audited balance sheet of Photo Systems as of June 30, 
1977, shows total assets of approximately $4,924,949 
and a toal capital deficiency of approximately $19,943. 


According to the application, the C-K division is 
managed and operated primarily by Pierre F. Wybo 
(“Wybo”), President of the division, and Paul R. Caisse 
(“Caisse”), Vice-President of the division. Narragan- 


sett states that (1) neither Wybo or Caisse are officers 
or directors of Photo Systems, and (2) Wybo owns 
10,000 shares of Photo Systems. Based on unaudited 
figures for the fiscal year ended June 30, 1977, the C-K 
division had net sales of $1,764,000 and earnings of 
$113,000 (after taking into account its pro rata share of 
corporate overhead). The unaudited divisional balance 
sheet of the C-K division as of June 30, 1977, shows 
total assets of approximately $505,000 and a divisional 
net worth of approximately $413,000. 


Narragansett asserts that Photo Systems was 
organized in 1973, at which time it acquired four 
operating divisions from KMS Industries, Inc. In con- 
nection with the organization of the company, 
Narragansett purchased $250,000 worth of Photo 
Systems common stock and loaned the company 
$1,750,000. According to the application, Photo 
Systems began to experience financial difficulties 
shortly after its organization which resulted in sub- 
stantial operating losses for the fiscal year ending June 
30, 1974, and 1975. In June, 1975, as a result of these 
losses, Photo Systems underwent a reorganization 
(“1975 Reorganization”). Among the steps taken as 
part of the 1975 Reorganization were (1) the conversion 
of $500,000 of Photo Systems’ $1,750,000 indebted- 
ness to Narragansett into common stock, (2) the 
investment of an additional $250,000 and $50,000 by 
Narragansett in Photo Systems as subordinated debt 
and equity, respectively, and (3) the election of a third 
nominee of Narragansett to the Photo Systems’ board 
of directors. As a result of the 1975 Reorganization, 
(1) Narragansett’s debt investment in Photo Systems 
was reduced to $1,500,000, and (2) Narragansett’s 
equity investment in Photo Systems was increased to 
$800,000. Narragansett’s total investment in Photo 
Systems was increased from $2,000,000 to its present 
level of $2,300,000. 


Narragansett states that the 1975 Reorganization was 
effected in two closings. On June 3, 1975, the first 
closing date, Narragansett and Photo Systems 
executed an agreement covering the entire reorganiza- 
tion and closed a portion of the recapitalization. The 
remainder of the recapitalization was closed on June 
30, 1975, after a Photo Systems shareholders meeting. 
Narragansett asserts that at that meeting, which 
authorized appropriate changes in the capital stock 
structure of Photo Systems and necessary changes in 
its by-laws, Narragansett’s representatives concluded 
that Photo Systems chief executive officer should be 
replaced. Narragansett submits that on July 10, 1975, 
Photo Systems board of directors elected Considine 
chief executive officer of Photo Systems. 


Narragansett states that Considine’s employment 
agreement, which was made effective as of July 1, 
1975, provided that Considine was to be paid $30,000 
per year plus out of pocket expenses for his services, 
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payable as the cash flow of Photo Systems permitted. 
Under Considine’s guidance, Narragansett asserts, 
Photo Systems reduced losses from $1,027,000 for the 
fiscal year ended June 30, 1975 to $18,000 for the fiscal 
year ended June 30, 1976. Effective July 1, 1976, Con- 
sidine was retained by Photo Systems for an additional 
year, later extended to two years. Narragansett states 
that those employment contracts were approved by the 
Small Business Administration. 


According to the application, Considine devotes about 
one-half of his time to the management and super- 
vision of Photo Systems and is regarded by Narragan- 
sett as a major factor in the substantial improvement in 
Photo Systems that has occurred in the past two years. 
Narragansett states that, as of May 3, 1978, Photo 
Systems owed Considine $20,000 salary in arrears. 


The transaction in connection with which the Com- 
mission’s order is sought (“1978 Reorganization”) 
involves (1) the separation of the C-K division of Photo 
Systems from the parent company and (2) the 
restructuring and refinancing of Narragansett’s invest- 
ment in the two resulting corporations. According to 
the application, the 1978 Reorganization will be 
accomplished by creating a new corporation, Sound 
Color Corporation (“SCC”), to take over the operations 
of the C-K Division. SCC will have an initial capitaliza- 
tion of $1,000,000, of which $150,000 will be comprised 
of new equity investments. Narragansett will 
contribute $75,000 for 50% of the voting securities, 
and Wybo and Caisse will contribute $37,500 each for 
25% of the voting securities each. The balance of the 
initial capital of SCC, equal to $850,000, will be derived 
from the sale by SCC to Narragansett of SCC’s 
promissory note in that amount. The SCC note will be 
payable over ten years with interest at 12%. 


Upon its organization, SCC will purchase the assets of 
the C-K division from Photo Systems, and assume its 
liabilities, for a net purchase price of $1,025,000. A 
total of $925,000 will be paid in cash to Photo Systems 
at the closing, and the balance will be paid by SCC’s 
promissory note of $100,000, payable as to principal in 
18 equal semi-annual installments, and bearing 
interest on the unpaid balance at 8%. SCC will retain 
$75,000 in cash as its initial working capital and will 
have a seasonal line of credit of up to $100,000 with 
Inbank. 


Upon the closing of the sale of SCC, Photo Systems 
will utilize (1) $600,000 of the proceeds received to 


reduce its present indebtedness to Inbank from 
approximately $950,000 to approximately $350,000, 
and (2) $300,000 of the proceeds to reduce its out- 
standing indebtedness to Narragansett from $1,500,000 
to $1,200,000. Narragansett represents that none of the 
proceeds of the sale are earmarked for the payment of 
Considine’s salary, and that Considine will not benefit 
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from the proposed transactions, except to the extent 
that an improved cash flow will permit Photo Systems 
to pay his salary more promptly. 


According to the application, Narragansett will enter 
into a financial consulting agreement with SCC for one 
year, calling for a fixed payment to Narragansett of 
$15,000 per annum. This agreement is subject to the 
approval of the Small Business Administration. The 
financial consulting services will be provided by 
directors, officers, and employees of Narragansett, 
who will make one or two visits monthly to the offices 
of SCC. The services to be rendered include banking 
and other financial advice, cash flow management, 
preparation of financial projections and miscellaneous 
financial services. The annual fee of $15,000 will be 
paid into the general funds of Narragansett, and not 
earmarked for any individual, entity or purpose, and 
will not directly or indirectly benefit the directors, 
officers, and employees of Narragansett performing 
such services, by bonus, increase in regular 
compensation or otherwise, except as shareholders of 
Narragansett if they are such. Narragansett represents 
that (1) Wybo and Caisse will be officers and directors 
of SCC and (2) neither Sarles, Little nor Considine will 
own any shares of SCC stock, or be employed by it or 
have any interest in it except that one or more of them 
may serve as a director of SCC. 


Narragansett asserts that, as a result of the 1978 
Reorganization, (1) Narragansett’s aggregate invest- 
ment in Photo Systems will be reduced from 
$2,300,000 to $2,000,000, (2) Inbank’s aggregate 
investment in senior indebtedness of Photo Systems 
will be reduced from approximately $950,000 to 
approximately $350,000 and (3) Photo Systems’ capital 
deficiency will have been eliminated and its net worth 
will be approximately $1,163,000. Narragansett also 
asserts that its aggregate investment in the business 
currently run by Photo Systems will be increased by 
$625,000, but its position with respect to the invest- 
ment will have been improved by (a) the decrease in 
senior debt owed by Photo Systems to Inbank, and (b) 
the position of its $850,000 loan to SCC, which will be 
subordinated only to the $100,000 owed to Inbank. 


Narragansett states that, although no formal stock- 
holder consent is legally required in connection with 
the sale of the C-K division, all but four of Photo 
Systems’ stockholders have been advised of and have 
approved the sale. The four stockholders who have not 
been apprised of the sale are former employees of 
Photo Systems. 


Section 17(a) of the Act, in part, provides that it shall 
be unlawful for any affiliated person of a registered 
investment company, acting as principal, knowingly to 
purchase from, or sell to, such registered company (or 
any company controlled by such registered company) 





any security or other property. Section 17(b) of the Act 
provides that the Commission, upon application, may 
exempt a proposed transaction from the provisions of 
Section 17(a) of the Act if evidence establishes that the 
terms of the proposed transaction, including the con- 
sideration to be paid or received, are fair and 
reasonable and do not involve overreaching on the part 
of any person concerned, and that the proposed 
transaction is consistent with the policy of each 
registered investment company concerned and with the 
general purposes of the Act. SCC will be an affiliated 
person of, and presumed to be controlled by, 
Narragansett; SCC proposed to purchase from Photo 
Systems, which is an affiliated person of, and is con- 
trolled by, Narragansett, assets of the C-K division. 
Accordingly, Narragansett requests an order ex- 
empting the sale of the C-K division to SCC from the 
provisions of Section 17(a) of the Act. 


Section 17d of the Act and Rule 17d-1 thereunder, 
taken together, provide, in part, that it is unlawful for 
an affiliated person of a registered investment 
company, or any affiliated person of such person, 
acting as principal, to effect any transaction in which 
such investment company or a company controlled by 
such registered investment company is a joint 
participant, without the permission of the Commis- 
sion. Rule 17d-1 provides, in part, that in passing upon 
applications for orders granting such permission, the 
Commission will consider (1) whether the participation 
of the registered or controlled company in such trans- 
action on the basis proposed is consistent with the 
provisions, policies, and purposes of the Act, and 
(2) the extent to which such participation is on a basis 
different from or less advantageous than that of other 
participants. Wybo and Caisse, as employees of Photo 
Systems, are affiliated persons of an affiliated person 
(Photo Systems) of Narragansett. Accordingly, 
Narragansett requests an order pursuant to Section 17d 
of the Act and Rule 17d-1 thereunder permitting the 
1978 Reorganization. 


Narragansett asserts that (1) the terms of the sale of 
the C-K division, including the consideration to be 
paid, are reasonable and fair and do not involve over- 
reaching on the part of any person, and (2) the 
proposed transaction is consistent with the policy of 
Narragansett as reflected in its registration statement 
and reports filed under the Act. 


In support of its position, Narragansett asserts that (1) 
the selling price of the C-K division, $1,025,000, was 
only $60,000 less than the “asking” price, and (2) the 
formula by which the “asking” price was computed 
(book value at time of sale plus five times divisional 
after-tax earnings for fiscal 1977) is the same as that 
employed by Photo Systems in a previous sale of its 
DNJ division, described as an ‘arms length” 
transaction between unaffiliated persons. According to 


the application, the sale of the DNJ division was made 
at a price of $1,600,000, also $60,000 less than the 
“asking” price. 


Narragansett states that the intitial sales price of the 
C-K division was $1,000,000, payable in cash. 
According to Narragansett, these terms were sub- 
sequently deemed unsatisfactory since (1) the 
$1,000,000 cash payment would have restricted SCC’s 
available working capital, and (2) the book value of the 
C-K division had increased from what it was when the 
$1,000,000 figure was arrived at. Narragansett submits 
that as a result of these factors the terms of the sale 
were altered to their presently proposed form. 


Narragansett asserts that the 1978 Reorganization will 
be of benefit to it and its shareholders, since (1) the 
unsecured and subordinated debt of Photo Systems to 
Narragansett will be reduced by $300,000, (2) the 
$850,000 loan to SCC by Narragansett:will be made to a 
profitable business, in Narragansett’s opinion, at an 
attractive rate of interest and will be senior to all debt 
of SCC except seasonal loans made by Inbank, and (3) 
the new equity investment of Narragansett in SCC will 
provide Narragansett and its shareholders with the 
opportunity to realize a gain in connection with their 
investment. 


Narragansett submits that the sale of the C-K division 
will benefit Photo Systems by eliminating two areas of 
business risk: first, the progressive loss of 
competitiveness as a result of gradual technological 
obsolescence of processing equipment, and, second, 
the dependence of the company upon _ individual 
laboratory managers for the success of their divisions. 


With regard to the first point, Narragansett states that 
Photo Systems’ severe cash flow problems have greatly 
restricted investments in new equipment in all 
divisions. As a result, laboratory equipment has 
gradually fallen behind competitors. If Photo Systems 
were to continue to own the C-K division, it could not, 
according to Narragansett, expect the latter’s capital 
equipment situation to improve in the forseeable 
future. 


in support of the second point, Narragansett claims 
that the laboratory business is_ service-oriented, 
requiring continuous personal contact between the 
laboratory manager and his key customers to build a 
long-term customer base. According to Narragansett, 
since this allegiance is associated more with the 
individual manager than with the organization, Photo 
Systems has found its corporate future significantly 
dependent on the continued employment of particular 
individuals. 


Narragansett submits that Wybo and Caisse, who, it 
states, are largely responsible for the success of the 
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C-K division, have become increasingly frustrated by 
the constraints on new capital equipment, advertising 
and other corporate controls made necessary by Photo 
Systems’ financial condition. Additionally, they have 
expressed some dissatisfaction over the fact that the 
existing distribution of stock ownership and 
compensation arrangements of Photo Systems do not 
appear to them to reflect the contribution of the C-K 
division to the overall business. Were they to leave 
Photo Systems to compete with C-K, it could prove 
very damaging to Photo Systems. Under the 1978 
Reorganization, Wybo and Caisse will each (1) invest 
$37,500 in SCC, and (2) sign a non-competition 
agreement with SCC. Narragansett asserts that the 
sale of the C-K division will not place Photo Systems or 
SCC at a competitive disadvantage since (1) the film 
processing business is basically a regional service, 
and (2) the two businesses will be located over 2,000 
miles apart from each other. 


Narragansett states that the 1978 Reorganization will 
(1) relieve Photo Systems of the administrative costs of 
operating a division located over 2,000 miles from its 
corporate headquarters, (2) permit Considine and the 
management of Photo Systems to devote more time to 
supervising the operations and improving the 
profitability of the remaining divisions of Photo 
Systems, and (3) reduce the indebtedness of Photo 
Systems, with the result that Photo Systems will have 
a positive net worth and an improved cash flow. 
Narragansett asserts that SCC will benefit from the 
1978 Reorganization by being able to provide its 
management with a substantial ownership position in 
the new company, thereby creating incentives to the 
fmanagement of SCC to continue their employment and 
the profitable operation of SCC. 


Narragansett asserts the 1978 Reorganization is 
consistent with the general purposes of the Act and 
that the participation each of Narragansett, Photo 
Systems and SCC in the 1978 Reorganization is not on 
a basis less advantageous than that of other 
participants. Narragansett asserts that Photo Systems 
will receive substantially in excess of the book value of 
the assets being transferred to SCC; that the minority 
shareholders of Photo Systems will benefit to the 
extent that such transfer enables Photo Systems to 
reduce its outstanding indebtedness; but that any 
benefit to the minority shareholders of Photo Systems 
will also benefit Narragansett, as majority shareholder. 
Wybo and Caisse will pay a total of $75,000 for 50% of 
the SHARES OF SCC. Wybo and Caisse will receive 
compensation as officers of SCC, but, Narragansett 
asserts, in amounts equivalent to the compensation 
paid to other managers of professional photography 
companies of similar size and profitability. Considine 
will continue as chief executive officer of Photo 
Systems and will be eligible to receive his annual 
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salary of $30,000, payable as the cash flow of Photo 
Systems permits. 


Inbank will have its loans to Photo Systems partially 
repaid in connection with the 1978 Reorganization and 
will agree to extend credit to SCC at standard 
commercial rates. Narragansett asserts that Inbank’s 
participation is not more advantageous than that of 
Narragansett, Photo Systems or SCC. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 6, 1978, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication whould be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whether 
a hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 
PARTHENON FUND, INC. 


First American Center 
Nashville, Tennessee 37238 


~ 





(811-2459) 


*® ORDER PURSUANT TO SECTION 8(f) OF THE 


4 


INVESTMENT COMPANY ACT OF 1940 DECLARING 
THAT THE APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


On April 21, 1978, a notice was issued (Investment 
Company Act Release No. 10214) stating that 
Parthenon Fund, Inc. (“Applicant”), registered under 
the Investment Company Act of 1940 (“Act”) as an 
open-end, diversified management investment 
company as defined in the Act. 


On April 21, 1978, a notice was issued (Investment 
Company Act Release No. 10214) stating that 
Parthenon. Fund, Inc. (“Applicant”), registered under 
the Investment Company Act of 1940 (“Act”) as an 
open-end, diversified management investment com- 
pany, filed an application on March 13, 1978, pursuant 
to Section 8(f) of the Act, for an order of the 
Commission declaring that the Applicant has ceased to 
be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued as of course unless a 


hearing should be ordered. No request for a hearing 


has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered,and it is found that the 
Applicant has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Parthenon Fund, Inc., under the 
Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SEE 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10243/May 17, 1978 


in the Matter of 


DSAG CORPORATION 

251 Consumers Road, Suite 818 
Willowdale, Ontario 

Canada M2J 4R3 


(812-4235) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM ALL PROVISIONS OF 
THE ACT 


On April 13, 1978, a notice was issued (investment 
Company Act Release No. 10204) of an application 
filed on November 23, 1977, and amendments thereto 
on March 9, 1978, and April 6, 1978, by DSAG 
Corporation (“Applicant”), a Delaware corporation, for 
an order pursuant to Section 6(c) of the Investment 
Company Act of 1940 (“Act”) exempting Applicant 
from all provisions of the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order dispssing of 
the application would be issued as a matter of course 
unless a hearing should be ordered. No request for a 
hearing has been filed and the Commission has not 
ordered a hearing. 


The matter having been considered, it is found that the 
granting of the requested exemption from all 
provisions of the Act is appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that DSAG Corporation is hereby exempted from all 
provisions of the Act, effective forthwith, subject to the 
following conditions: 


(1) Commencing with the first fiscal year in which it 
issues and sells any debt securities, Applicant will file 
with the Commission within 120 days after the close of 
each fiscal year of Applicant: (a) the data required by 
items 1.08 (except with respect to information relating 
to persons under common control with Applicant), 
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1.09, 1.10 and 1.11 of Form N-1R, adopted by the 
Commission pursuant to Section 30(a) of the Act, and 
(b) an annual balance sheet, income and surplus 
statement and schedule of temporary investments. 


(2) Applicant will not issue any additional debt 
securities following the issuance of the secured notes 
due December 15, 1999, which are described more fully 
in the application unless Applicant shall first give 
written notice to the Commission describing the 
proposed issuance of such additional debt securities 
within 30 days prior to the date of such proposed 
issuance, subject, however to the right of the 
Commission, upon request of Applicant, to decrease 
such number of days. If the Commission shall, after 
receipt of said wrtten notice, determine that a 
substantial question shall exist as, to whether the 
exemption granted by the order requested should 
continue, it shall mail or otherwise give notice to that 
effect to Applicant at its offices, 251 Consumers Road, 
Willowdale, Ontario, Canada M2J 4R3 (or at such other 
address as Applicant may have previously specified in 
writing to the Commission) within 15 days after the 
receipt by the Commission of said written notice from 
Applicant. Applicant will not consummate the 
proposed issuance of such additional debt securities 
except in accordance with an appropriate order of the 
Commission. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fizsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10244/May 17, 1978 


In the Matter of 

WESTFIELD GROWTH FUND, INC. 

One Park Circle 

Westfield Center, Ohio 44251 

(814-1741) 

NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR ORDER DECLARING 
THAT COMPANY HAS CEASED TO BE AN 
INVESTMENT COMPANY 
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NOTICE IS HEREBY GIVEN that Westfield Growth 
Fund, Inc. (“Applicant”), an open-end diversified 
management investment company registered under the 
Investment Company Act of 1940 (the “Act”), has filed 
an application on April 3, 1978, pursuant to Section 8(f) 
of the Act for an order of the Commission declaring 
that Applicant has ceased to be an investment 
company as defined in the Act. All interested persons 
are referred to the application on file with the Commis- 
sion for a statement of the facts and representations 
contained therein, which are summarized below. 


Applicant states that it was incorporated under the 
laws of the State of Ohio on September 6, 1968, and 
registered with the Commission under the Act on 
October 1, 1968. Applicant states that on October 14, 
1977, its shareholders approved, by affirmative vote of 
the holders of more than two-thirds of Applicant’s 
outstanding common shares, an Agreement and Plan 
of Reorganization (the “Agreement”) dated July 20, 
1977, which provided for the sale by Applicant of 
substantially all of its assets to The Investment 
Company of America (“ICA”). On February 21, 1978, 
pursuant to the Agreement, ICA transferred 
429,304.337 common shares of ICA to Applicant, in 
exchange for assets totalling $5,413,527.69. Applicant 
represents that such shares were distributed pro rata to 
the shareholders of Applicant. 


As of the closing date of the merger, February 21, 1978, 
Applicant retained $2,098.11 in cash to provide for the 
payment of final operating expenses and the expenses 
of Applicant’s liquidation and dissolution. Applicant 
further represents that it has no liabilities, no security 
holders, and no activities other than those incident to 
the winding up of its affairs and its dissolution. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission on its own motion or upon 
application, finds that a registered investment 
company has ceased to be an investment company, it 
shall so declare by order and, upon the taking effect of 
such order, the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 12, 1978, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated abdve. Proof of 
such service (by affidavit, or in case of an 





attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whether 
a hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George.A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10245/May 17, 1978 


In the Matter of 


WESTFIELD INVESTMENT FUND, INC. 
One Park Circle 
Westfield Center, Ohio 44251 


(811-1965) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR ORDER DECLARING 
THAT COMPANY HAS CEASED TO BE AN 
INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Westfield Investment 
Fund, Inc. (“Applicant”), an open-end diversified 
management investment company registered under the 
Investment Company Act of 1940 (the “‘Act”), has filed 
an application on April 3, 1978, pursuant to Section 8(f) 
of the Act for an order of the Commission declaring 
that Applicant has ceased to be an _ investment 
company as defined in the Act. All interested persons 
are referred to the application on file with the 
Commission for a statement of the facts and 
representations contained therein, which are 
summarized below. 


Applicant states that it was incorporated under the 
laws of the State of Ohio on October 20, 1969, and 
registered with the Commission under the Act on 
October 30, 1969. Applicant states that on October 14, 
1977, its shareholders approved, by affirmative vote of 
the holders of more than two-thirds of Applicant’s 
outstanding common shares, an Agreement and Plan 
of Reorganization (the “Agreement”) dated July 25, 
1977, which provided for the sale by Applicant of 
substantially all of its assets to American Mutual 
Fund, Inc. (“AMF”). On February 21, 1978, pursuant 
to the Agreement, AMF transferred 203,679.280 
common shares of AMF to Applicant, in exchange for 
assets totalling $1,811,708.80. Applicant represents 
that such shares were distributed pro rata to the 
shareholders of Applicant. 


As of the closing date of the merger, February 21, 1978, 
Applicant retained $941.81 in cash to provide for the 
payment of final operating expenses and the expenses 
of Applicant’s liquidation and dissolution. Applicant 
further represents that it has no liabilities, no security 
holders, and no activities other than those incident to 
the winding up of its affairs and its dissolution. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission on its own motion or upon 
application, finds that a registered investment 
company has ceased to be an investment company, it 
shall so declare by order and, upon the taking effect of 
such order, the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 12, 1978, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanies by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whether 
a hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10246/May 18, 1978 


In the Matter of 


THE NORTHWESTERN MUTUAL LIFE INSURANCE 
COMPANY 


NML VARIABLE ANNUITY ACCOUNT B 
and 


NML VARIABLE ANNUITY ACCOUNT 2 
720 East Wisconsin Avenue 
Milwaukee, Wisconsin 53202 


(812-4222) 


ORDER PURSUANT TO SECTION 6(c) OF TH ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTIONS 22(e), 26(a)(2), 27(a)(3), 27(c)(1), 27(c)(2) 
AND 27(d) AND PURSUANT TO SECTION 11 OF THE 
ACT APPROVING AN OFFER OF EXCHANGE 


The Northwestern Mutual Life Insurance Company 
(“Northwestern Mutual”), a mutual life insurance 
company organized in 1857 by a special statute of the 
legislature of the State of Wisconsin, NML Variable 
Annuity Account B (“Account B’’), and NML 
Variable Annuity Account 2 (“Account 2”), separate 
accounts of Northwestern Mutual registered under the 
Investment Company Act of 1940 (“Act”) as unit 
investment trusts, (hereinafter collectively referred to 
as “Applicants”), filed an application on November 17, 
1977, and an amendment thereto on February 24, 1978, 
pursuant to Section 6(c) of the Act for an order 
exempting Applicants from the provisions of Sections 
22(e), 26(a)(2), 27(a)(3), 27(c)(1), 27(c)(2) and 17(d) of 
the Act to the extent requested and pursuant to Section 
11 of the Act for an order approving an offer of 
exchange. 


On April 14, 1978, the Commission issued a notice of 
the filing of the application (Investment Company Act 
Release No. 10205). The notice gave interested persons 
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an opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course, unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found that the 
granting of the requested order and exemptions is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from Sections 22(e), 
26(a)(2), 7(a)(3), 27(c)(1), 27(c)(2) and 27(d) of the 
Act, to the extent requested, be and hereby is, granted 
effective forthwith, and 


IT IS FURTHER ORDERED, pursuant to Section 11 of 
the Act, that the proposed exchange offer be approved. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10247 /May 18, 1978 


In the Matter of 


MASSACHUSETTS MUTUAL LIFE INSURANCE 
COMPANY 


and 


MASSACHUSETTS MUTUAL VARIABLE ANNUITY 
FUND 1 

1295 State Street 

Springfield, MA 01111 


(812-4247) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTIONS 22(e), 27(c)(1) AND 27(d) OF THE ACT AND 
PURSUANT TO SECTION 11 OF THE ACT APPROVING 
AN OFFER OF EXCHANGE 





Massachusetts Mutual Life Insurance Company (“Mass 
Mutual”), a mutual life insurance company organized 
* under the laws of the Commonwealth of Massachu- 
setts, and Massachusetts Mutual Variable Annuity 
Fund 1 (“Fund”), a separate account of Mass Mutual 
registered under the Investment Company Act of 1940 
(“Act”) as a unit investment trust (hereinafter 
collectively referred to as “Applicants”), filed an 
application on December 13, 1977, and an amendment 
thereto on March 27, 1978, pursuant to Section 6(c) of 
the Act for an order exempting Applicants from the 
provisions of Sections 22(e), 17(c)(1) and 27(d) of the 
Act to the extent necessary to permit compliance by 
Applicants with certain provisions of the Education 
Code of the State of Texas and pursuant to Section 11 
approving an offer of exchange. 


On April 14, 1978, the Commission issued a notice of 
the filing of the application (Investment Company Act 
Release No. 10206). The notice gave interested persons 
an opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course, unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered and it has been found 
that the granting of the requested order and 
exemptions is appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Sections 22(e), 27(c)(1) and 27(d) of the Act to the 
extent necessary to permit compliance with certain 
provisions of the Education Code of the State of Texas 
as it would apply to variable annuity contracts issued 
subsequent to the date of the requested order, be, and 
hereby is, granted, effective forthwith, and 


IT iS FURTHER ORDERED, pursuant to Section 11 of 
the Act, that the proposed exchange offer be approved. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10248/May 18, 1978 


In the Matter of 


BUILDERS RESOURCES CORPORATION 
431 North Frederick Avenue 

Suite 207 

Gaithersburg, Maryland 20760 


(812-2382) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
RESCINDING PRIOR ORDER EXEMPTING APPLICANT 
FROM ALL THE PROVISIONS OF THE ACT. 


NOTICE IS HEREBY GIVEN that Builders Resources 
Corporation (“Applicant”), a Delaware corporation, 
filed amendments to its application on September 29, 
1977, November 2, 1977, and April 27, 1978, requesting 
an order of the Commission rescinding an earlier 
Commission order which, pursuant to Section 6(c) of 
the Investment Company Act of 1940 (“‘Act’’), 
conditionally exempted Applicant from all provisions 
of the Act. All interested persons are referred to the 
application on file with the Commisison for a 
statement of the representations contained therein, 
which are summarized below. 


Applicant was incorporated under the laws of the State 
of Delaware on August 11, 1967, for the purpose of 
providing equity financing for residential construction 
through the formation of limited partnerships or joint 
ventures with builders throughout the country. 
Applicant organized separate partnerships for each 
project with the builder, as the general partner, and 
Applicant, as the limited partner. In some instances 
Applicant used a joint venture instead of a limited 
partnership. Applicant states that each formation by it 
of such a joint venture or limited partnership may have 
constituted the investment by Applicant in a “security” 
as defined in Section 2(a)(35) of the Act, and that 
hence Applicant may have been deemed to be an 
investment company under the Act. 


Accordingly, Applicant filed an application with the 
Commission on September 5, 1968, pursuant to 
Section 6(c) of the Act, for an order of the Commission 
exempting Applicant from all the provisions of the Act. 
Based upon the information supplied by Applicant, the 
Commission issued an order on April 17, 1969, 
pursuant to Section 6(c) of the Act (investment 
Company Act Release No. 5654), declaring Applicant 
to be exempt from all the provisions of the Act, subject 
to two conditions which were consented to by 
Applicant. The two conditions are as follows: 


(a) Applicant shall not issue securities, and 
Applicant’s stockholders shall not transfer any 
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securities of Applicant held by such stockholders, to 
any persons other than Applicant’s present 
stockholders or pursuant to options granted under 
Applicant’s Qualified Stock Option Plan to Officers of 
Applicant and any subsequently acquired subsidiaries 
of Applicant and to Area Managers of Applicant, not 
exceeding a total of 20 persons, unless Applicant shall 
notify the staff of the Commission at least 30 days 
prior to such issuance or transfer, although such 
period may be reduced by the staff on request of 
Applicant, and if, within 25 days of receipt of such 
notice, the staff shall notify Applicant that a 
substantial question exists whether the proposed 
issuance or transfer affects the grounds upon which 
the requested Order was granted, Applicant shall not 
issue any security to any such person, and no 
stockholder of Applicant shall transfer to such person 
any security of Appliant held by such stockholder, 
unless the Commission has entered an Order 
permitting the proposed issuance or transfer of 
securities pursuant to an application under the Act 
filed by Applicant. 


(b) Any stockholder of Applicant which has a stock 
that is publicly traded shall not invest more than 5% of 
its total assets in Applicant, provided however, that if 
any stockholder of Applicant does not have a publicly 
traded stock but is a subsidiary of a publicly held 
corporation, that the total assets of such publicly held 
corporation shall be considered for purpose of this 
condition. 


This Commission order was issued at a time when 
Applicant had eight stockholders, each of which was a 
corporation, and six of which were publicly owned 
corporations. Applicant’s stockholders and their 
respective stock interests were as follows: 


Name 


American Standard, Inc. 

CNA Realty Corp. 

National Gypsum Company 

The Stanley Works 

Whirlpool Corporation 

U. S. Plywood-—Champion 
Papers, Inc. 


Donaldson, Lufkin & Jenrette, Inc. 


Property Research Corporation 
Total 
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Applicant represents that by letters dated December 
13, 1971, and January 21, 


1974, the staff of the 


Commission ws given notice pursuant to the - | 


order of the following transactions: 


(a) The sale of a controlling interest in 
Applicant to Moller Steamship Company, 
Inc., by seven of Applicant’s .corporate 
stockholders. 


(b) The issuance by Applicant of 
$1,000,000 of its 7-1/2% Preferred Stock to 
Moller Industries, Inc. (‘‘Moller’’), a 
wholly-owned subsidiary of Moller Steam- 
ship Company, Inc. 


(c) Transfer to Robert L. Thompson (Mr. 
Thompson”), President and Chief Executive 
Officer of Applicant, of 2,587,283 shares of 
Applicant’s Common Stock. 


Applicant states that each of the foregoing 
transactions was consummated on the terms 
presented to the staff of the Commission subject to 
certain minor changes that were requested by the staff 
of the Commission. Applicant further states that by 
letters dated February 20, 1976, June 28, 1976, and July 
5, 1977, the staff of the Commission was notified of two 
additional transactions involving (i) the repurchase by 
Applicant of its debentures formerly held by CNA 
Realty Corporation; and (ii) the repurchase by 
Applicant of its remaining outstanding debentures and 
582,138 shares of its outstanding common stock. (The 
common stock was owned by one of the debenture 
holders and represented 13.5% of Applicant’s total 
outstanding common stock). 


Shares of Shares of 
Common Stock Preferred Stock 





1,350 
1,350 
1,350 
1,350 
1,350 
1,350 


1,670 
1,670 
1,670 
1,670 
1,670 
1,670 


950 
950 


None 
None 


10,000 10,020 


~ 





Applicant represents that in May, 1977, Applicant 
transferred substantially all of its assets to two 
wholly-owned subsidiaries (“Subsidiaries”) in con- 
sideration of the Subsidiaries’ issuance of their 
respective common stock to Applicant and the 
Subsidiaries’ assumption of all of the liabilities and 
obligations of Applicant. Applicant further represents 
that concurrent with such transfer, Applicant and its 
President, Mr. Thompson, executed an agreement with 
the Subsidiaries whereby Mr. Thompson and Applicant 
agreed to provide management services and office 
facilities for the Subsidiaries. 


Applicant states that Citibank, N.A. and Moller, 
Applicant’s major creditors, have agreed to the 
Subsidiaries’ assumption of Applicant’s indebtedness 
to such creditors and have released Applicant from all 
such indebtedness. Applicant further states that Moller 
has contributed back to the capital of Applicant all of 
Applicant’s common and preferred stock and all rights 
to acquire such stock held by Moller. 


Applicant represents that the following summarizes 
the results of the foregoing recapitalization 
transactions: 


(a) Applicant now has only nominal assets 
and liabilities, and its current business 
activities consist solely of liquidating the 
assets transferred to the Subsidiaries for 
the benefit of creditors. 


(b) Apart from liquidating the assets of the 
Subsidiaries, Applicant’s future business 
activities have not yet been formulated; 
however, Applicant states that it definitely 
will not provide equity financing for 
residential construction through the 
medium of limited partnership agreements 
entered into between Applicant and the 
builder/developer. 


(c) All of Applicant’s outstanding common 
stock (2,587,283 shares) is owned by Mr. 
Thompson, President of Applicant. There 
are no other securities of Applicant 
currently outstanding. 


Applicant now seeks an order of the Commission 
rescinding the earlier Commission order conditionally 
exempting Applicant from all the provisions of the Act. 
In support of its requested Commission order 
Applicant states that the current and future business 
activities of Applicant are substantially different from 
those existing at the time the Commission’s above 
order was issued. Applicant represents that it is not 
presently, and does not intend to be in the future, 
‘ngaged primarily in the business of investing, 
zinvesting, or trading in securities. Applicant further 


represents that Applicant presently has only one 
stockholder and does not contemplate making a 
public offering of securities. Applicant states that 
although it has fully complied with the conditions 
contained in the above order of the Commission, it 
believes that its current business activities no longer 
justify its continued compliance with those conditions. 
Applicant further states that based on the significant 
changes that have occurred in its business operations 
since the entry of the above Commission order it no 
longer desires to rely on the provisions of that order for 
exemption from all the provisions of the Act. Finally, 
Applicant submits that the facts set forth above 
demonstrate that its continued compliance with the 
above Commission order is not necessary in the public 
interest, nor consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 12, 1978, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the application accompanied by a statement 
as to the nature of his interest, the reasons for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
theron. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commisison, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit, or in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons, who request a hearing or advice as to whether 
a hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 629/May 15, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 14759/May 15, 1978 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 630/May 15, 1978 


In the Matter of 


INDEPENDENT INVESTOR PUBLICATIONS, INC. 
301 W. Indian School Road 
Phoenix, Arizona 85013 


(801-11602) 


JACK H. ORECK 
301 W. Indian School Road 
Phoenix, Arizona 85013 


ORDER IMPOSING REMEDIAL SANCTIONS 


In these investment adviser proceedings! under the 
Investment Advisers Act of 1940, Respondents 
Independent Investor Publications, Inc., and Jack H. 
Oreck have submitted an offer of settlement which the 
Commission has determined to accept. Solely for the 
purpose of these proceedings and without admitting or 
denying the findings herein, Respondents consent to 
the findings and sanctions set forth below. 


On the basis of the order for proceedings and the offer 
of settlement it is found that Independent Investor 
Publications, Inc., and Jack H. Oreck wilfully violated 
and wilfully aided and abetted violations of Section 204 
and 206(1), 206(2) and 206(4) of the Investment 
Advisers Act of 1940 and Rules 204-2(a)(2), 204-2(a)(4), 
204-2(a)(6), 206(4)-1(a)(2) and 206(4)-1(a)(5) there- 
under; and that in view of the foregoing, it is in the 
public interest to impose the sanctions specified in the 
offer of settlement. 





1 In the Matter of Independent Investor Publications 
instituted November 2, 1977. 


1154/SEC DOCKET 


Accordingly, it is ordered that: 


fos 


(1) Independent Investor Publications, Inc., and Jack” 


H. Oreck are hereby censured. 


(2) Independent Investor Publications, Inc., will 
provide three months free subscriptions to its 
newsletter for all subscribers as of the date of the 
institution of these proceedings, November 2, 1977. 


(3) Independent Investor Publications, Inc., will 
communicate with all subscription holders explaining 
the allegations in these proceedings and the terms of 
the settlement, but will provide the staff with a copy of 
such proposed communication prior to its issuance so 
the staff can review and comment for adequacy of 
disclosure; and 


By the Commission. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 8313/March 8, 1978 


SEC v. ENERGY MARKETING SERVICES, INC., et al. 
(D. Kansas) 
(Civil Action No. CA 78-1004) 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, today announced that on February 27, 
1978, Federal District Judge Frank G. Theis, at 
Wichita, Kansas, entered an Order of Permanent 
Injunction by Consent against Energy Marketing 
Services, Inc., and John F. Hunter, both of Wichita, 
enjoining them from violations of the registration and 
antifraud provisions of the federal securities laws in 
connection with the offer and sale of fractional 
undivided working interests in oil and gas leases 
located in Allen and Coffey Counties, Kansas, issued 
by Energy Marketing Services, Inc. 


The defendants consented to the entry of the Order of 
Permanent Injunction by Consent without admitting or 
denying any of the allegations of the Commission’s 
Complaint. The Complaint, which was filed on January 
9, 1978, charges Energy Marketing Services, Inc., and 
John F. Hunter with violations of the registratior 
provisions of the federal securities laws. In addition. 


Meme 





the Complaint alleges that in connection with the offer 
and sale of the fractional undivided working interests, 
, misrepresentations and omissions of material facts 
were made concerning the financial condition of the 
company, the background and experience of the 
company in the oil and gas business, and profits 
intended to be made by the issuer. 





Litigation Release No. 8315/March 13, 1978 


SEC v. E-SYSTEMS, INC. 
(D.C.D.C. 78-0431) 


Today, the Commission announced the filing of a 
complaint in federal district court for the District of 
Columbia which seeks injunctive and other relief 
against E-Systems, Inc., and three of its employees, 
William R. Harter, Robert H. Mitchell, and Robert N. 
Smith. The complaint alleges that the defendants 
violated the disclosure requirements of Section 13(a) 
and 14(a) of the Securities Exchange Act of 1934 and 
Rules 12b-20, 13a-1, 13a-11, and 14a-9 thereunder in 
connection with E-Systems’ indirect payments of 
approximately $1.4 million to an official of the 
Republic of Korea. 


Simultaneously with the filing of the complaint, the 
defendants consented to the entry of a Judgment of 
?ermanent Injunction and Other Relief which enjoined 
chem from similar violations of the securities laws. 
E-Systems, Inc., also undertook to establish a Special 
Committee to investigate the matters alleged in the 
Commission’s complaint and certain other related 
matters. 





Litigation Release No. 8409/May 12, 1978 


SEC v. SANDA CORPORATION, et al. 
(Eastern District of Washington, Civil Action No. 
C-78-121) 


Jack H. Bookey, Regional Administrator of the Seattle 
Regional Office, announced the filing of a complaint in 
U.S. District Court for the Eastern District of 
Washington on May 4, 1978, against Sanda 
Corporation, as Washington corporation, Melvin L. 
Alter, its president and George W. Shoemaker, its 
secretary and legal counsel, of Spokane, Washington. 
The Commission’s complaint alleged that defendants 
have been and are engaging in the sale of unregistered 
securities, namely Sanda common stock, stock 
options, debentures and promissory notes, in violation 
of Sections 5(a) and 5(c) of the Securities Act of 1933, 
and that in the course of such sales, defendants made 

‘true statements of material facts and omissions to 


state material facts concerning (a) the use of debenture 
proceeds for payment of obligations rather than for 
future research, development and marketing of the 
Sanda waste treatment process; (b) competing claims 
to the patented waste treatment process; (c) the 
difficulty of marketing the Sanda process; (d) the 
necessity of converting debenture holdings to common 
stock; and (e) the disadvantages of converting 
debentures to stock in the event of insolvency. 


Defendants consented to the entry of a decree of 
permanent injunction against them enjoining them 
from further violations of the registration and 
anti-fraud provisions of the federal securities laws and 
requiring them to issue to all Sanda investors a 
disclosure statement concerning the nature of the 
injunctive action. 





Litigation Release No. 8410/May 15, 1978 


SEC v. WASHINGTON COUNTY UTILITY DISTRICT, et 
al. 
(E.D. Tenn. C-2-77-15) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities and Exchange Commission, 
announced that on May 5, 1978, the Honorable Charies 
G. Neese, Judge of the United States District Court for 
the Eastern District of Tennessee, Northeastern 
Division, in Greenville, issued an order of permanent 
injunction from further violations of the anti-fraud 
provisions of the federal securities laws against Henry 
C. Miller of Johnson City, Tennessee, in connection 
with the offer and sale of revenue bonds of Washington 
County Utility District, Washington County, Tennessee 
(WCUD) or any other security. 


Miller was further ordered to waive claim to a bond of 
WCUD and monies payed over to the Clerk of the Court. 


Between 1965 and 1975 WCUD had made seven 
different bond offerings; four for its garbage division 
($2,175,000) and three for its cable antenna television 
division ($1,500,000). 


The complaint alleged numerous untrue statements of 
material facts concerning, among other things, the use 
of the proceeds obtained from the sale of revenue 
bonds issued by WCUD; the purposes for which the 
bonds were issued; the priority of liens of the 
bondholders on property owned by WCUD or its 
divisions; and the sufficiency of revenues in each 
division of WCUD to meet expenses including debt 
service. The complaint also alleged numerous 
omissions to state material facts including the 
following: that WCUD bonds were sold at substantial 
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discounts, ranging from 10 to 42 percent; that WCUD 
prior to 1975 failed to have audited financial statements 
prepared; that WCUD was not making payments into a 
sinking fund to retire the bonds outstanding; that 
proceeds from the sale of bonds were used for 


fiscal year. At the time of income recognition, the 
Complaint alleges, no down payment was made by the 
purchasers; BEI made concurrent loans to a 
corporation controlled by the purchasers and these” 
purchasers were suffering from serious cash flow ~ 


purposes other than represented in prospectuses or 
authorized in the bond resolutions, such as loans to 
the manager of WCUD or companies controlled by him 
or his relatives, and loans or advances to other 
divisions of WCUD. 


Miller consented to the relief requested without 
admitting or denying the allegations in the Complaint. 


For further information, see Litigation Release Nos. 
7782 and 7868. 





Litigation Release No. 8411/May 16, 1978 


SECURITIES AND EXCHANGE COMMISSION v. BERG 
ENTERPRISES, INC. 

(United States District Court for the District of 
Columbia) 

Civil Action No. 78-0877 


The Securities and Exchange Commission announced 
today the filing of a civil injunctive action in the United 
States District Court for the District of Columbia 
against Berg Enterprises, Inc. (“BEI”), a real estate 
brokerage and mortgage banking concern with its 
headquarters in New Jersey, alleging violations of the 
federal securities laws. 


The Commission also announced that the Court 
simultaneously entered a Final Judgment of 
Permanent Injunction restraining and enjoining BEl 
from further violations of the anti-fraud and reporting 
provisions of the securities laws. In addition to the 
entry of the Final Judgment of Permanent Injunction 
against BEI, the Court ordered BEI to correct and 
amend its annual and periodic reports currently on file 
with the Commission. BEI consented to the entry of 
the Court’s Judgment and Order without admitting or 


denying the allegations in the Commission’s 
Complaint. 


The Commission’s Complaint alleged violations of the 
federal securities laws in connection with a 1972 land 
sale transaction. The Complaint charged that BEI 
improperly recognized income of approximately 
$114,000 on the sale, which amount represented 
approximately 10% of BEl’s net income, in its 1973 
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problems. The Commission charged that the 
recognition of income in connection with the 
transaction was inconsistent with generally accepted 
accounting principals. The Commission charged that 
BEI prepared and filed an annual report on Form 10-D, 
three quarterly reports on Form 10-Q, and a registration 
statement declared effective on March 29, 1973, 
relating to the sale of shares of the common stock of 
BEI. The Commission alleged these filings failed to 
fairly and completely disclose certain material matters 
concerning the 1972 land sale transaction. 
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UNITED STATES v. SHELDON SALMON, et al. 
77 Crim. 49 (S.D.N.Y.) 


UNITED STATES v. JEROME H. TRUEN, et al. 
S. 77 Crim. 140 (S.D.N.Y.) 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission, and Robert B. Fiske, Jr., United States 
Attorney for the Southern District of New York, 
announced the May 5, 1978, sentencing of Jerome H. 
Truen and William A. Helman. The Honorable Charles 
E. Stewart, Jr., District Court Judge for the Southern 
District of New York sentenced Messrs. Truen and 
Helman to serve terms of imprisonment of two years 
and eighteen months, respectively, on one count of an 
indictment for conspiracy to violate the federal 
securities laws. On the same day, the Honorable John 
M. Cannella, also of Southern District of New York, 
sentenced Truen and Helman to serve concurrent terms 
of imprisonment of two years and one year, 
respectively, on each of two counts of an indictment 
for mail fraud. The latter sentences are to run 
concurrently with those imposed by Judge Stewart. 


Mr. Truen was an undisclosed principal of S.J. Salmon 
& Co., Inc., a now defunct New York City 
broker-dealer, and Mr. Helman was a former 
vice-president of the firm. Their sentencing was the 
result of guilty pleas to the indicated counts of tr 





respective indictments, and completes the sentencing 
of the defendants charged under those indictments. 
(See Litigation Releases 8112 and 8231). [U.S. v. 
Sheldon Salmon, et al., 77 Crim. 49 (S.D.N.Y.) and 
U.S. v. Jerome H. Truen, et al., S. 77 Crim. 140 
(S.D.N.Y.)] 


Messrs. Truen and Helman had previously been 
sanctioned by the Commission in a related 
administrative proceeding instituted on September 26, 
1974 (In the Matter of S.J. Salmon & Co., Inc., et al., 
Adm. Pro. File No. 3-4556). See Release Nos. 
34-11045, 34-11576, 34-11695, 34-12007 and 34-12679. 
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